UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION






) CASE NO.

In re:





)
Chapter 13 Case No. xx-xxxxx


DEBTOR NAME


)


JOINT DEBTOR NAME

)







) BANKRUPTCY  JUDGE



Debtors.

)

_______________________


)






) COMPLAINT TO DETERMINE

DEBTOR NAME



) SECURED VALUE AND AVOID
1234 Main St.




) WHOLLY UNSECURED MORTGAGE
City, State, Zip



) LIENS







)


and




)







)

JOINT DEBTOR NAME


)
124 Main St.




)

City, State, Zip



)







)



Plaintiff


)


vs.




)







)

FIRST MORTGAGE HOLDER

)

c/o Name of President or CEO/COO

)

1234 Smith Rd. 



)

City, State, Zip



)







)


and 




)







)

SECOND MORTGAGE HOLDER

)

c/o Name of President/CEO/COO

)

1234 Smith Rd.



)

City, State, Zip



)







)



Defendants


)






)


Now comes Plaintiff-debtors DEBTOR NAME and JOINT DEBTOR NAME by counsel and for their Complaint against Defendants states and avers as follows:

1. Plaintiffs are adult individuals residing in CITY, STATE.

2. Plaintiffs filed a Bankruptcy proceeding under Chapter 13 of Title 11 of the

United States Code (hereafter “Bankruptcy Code”) on or about FILING DATE.

3. Defendant FIRST MORTGAGE HOLDER is a FDIC lending institution with its principal office located in CITY, STATE.

4. Defendant SECOND MORTGAGE HOLDER is a FDIC lending institution with its principal office located in CITY, STATE.

5. This action is properly commenced as an adversary proceeding pursuant to Fed. R. Bankr. Proc. 7001.

6. This adversary proceeding relates to and arises in the Chapter 13 case of the Plaintiffs bearing case number xx-xxxxx, which is currently pending in the United States Bankruptcy Court for the Northern District of Ohio, Eastern Division.

7. This Court has subject matter jurisdiction over this adversary proceeding pursuant to 28 U.S.C. § § 1334 and 157 and the General Order No. 2012-7 entered in this District on April 4, 2012 and the claims set forth herein are core proceedings within the meaning of the United States Bankruptcy Code.

8. This Court has personal jurisdiction over the Defendants pursuant to Fed. R. Bankr. 7004(f).

9. This District is the proper venue for this adversary proceeding pursuant to 28 U.S.C. § 1409(a).

COUNT I: AVOID MORTGAGE OF (SECOND MORTGAGE HOLDER)
10. The Debtors own a fee simple interest in real estate located at ADDRESS, CITY, STATE, ZIP, and known as parcel number xx-xxx-xx-xxx.

11. This Property, which serves as the Debtors’ principal residence, has a probable fair market value of $VALUE AMOUNT$ pursuant to the attached appraisal. See attached Exhibit “A”.

12. The property is encumbered by a first mortgage to FIRST MORTGAGE HOLDER in the approximate amount of $MORTGAGE AMOUNT$ pursuant to the proof of claim filed in the instant case. Copy of proof of claim is attached hereto as Exhibit “B”.

13. The residence is further encumbered by a second mortgage to SECOND MORTGAGE HOLDER. The approximate balance owed to SECOND MORTGAGE HOLDER is $MORTGAGE AMOUNT$, pursuant to the last mortgage statement received.

14. Based on provisions of 11 U.S.C. § 506(a) and the decision rendered by the Sixth Circuit Court of Appeals in In re Lane, 280 F.3d 663 (6th Cir. 2002), because the fair market value of the residence ($VALUE AMOUNT$) is less than the balance owed on the first mortgage to FIRST MORTGAGE HOLDER ($MORTGAGE AMOUNT$) the second mortgage of SECOND MORTGAGE HOLDER is an unsecured claim.
15. The deadline to file a proof of claim in this case was CLAIMS BARDATE. As of this date SECOND MORTGAGE HOLDER did not (or did) file a claim. See Claims Register, generally.
16. As a result, should SECOND MORTGAGE HOLDER file a claim, it should be considered untimely and disallowed. SECOND MORTGAGE HOLDER should not receive any distribution through Plaintiff’s Chapter 13 Plan.

WHEREFORE, Plaintiff prays that this Court enter its Order declaring and determining the mortgage lien held by SECOND MORTGAGE HOLDER encumbering the Debtors’ principal residence to be an unsecured claim and cancelled of record upon successful completion of the plan pursuant to 11 U.S.C. § 506 and declaring that SECOND MORTGAGE HOLDER receive no distribution through the Plan as SECOND MORTGAGE HOLDER did not timely file a claim in this case, and for such other and further relief as is just and proper.








Respectfully submitted,








______________________________








Attorney for the Debtors








Ohio Reg. No. _________________








Address








City, State, Zip 








Tel








Fax








Email

