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1. Making Payments Online for Chapter 13 Cases

While it is in everyone’s best interest that all debtors who are employed make their
Chapter 13 plan payments by payroll deduction, there are debtors who have income other
than wages who cannot have a wage order in their case.

The Trustee is asking all counsel to strongly encourage their clients who must make
direct plan payments to use the online payment option which is available on the Chapter
13 website. The online payment option has a $1.00 per transaction fee which is about the
same cost as getting a check or money order and stamp to mail the payment.

Please note that when debtors mail payments that sometimes the payments are not
received timely. This can cause issues in the case and from counsel’s standpoint it can
result in a delay in processing attorney fees. If payments are received late counsel will not
receive those payments for an additional 30 or 60 days.

The online payment option updates nightly and is posted to the case the next day. The
Trustee is asking all counsel to educate their clients who must make direct payments to
do so online. Please find attached a copy of an online payment flyer which counsel can
share with their clients.

There is also a link allowing debtors to make online payments on the Chapter 13 website
at: www.chapter]l3info.com.

2. Online Debtor Education Course

The Chapter 13 office in Akron sponsors an online course for debtors to complete the
required Personal Financial Management Course. There is no fee for the debtors to take
the course. The course is provided by the Trustee Education Network (TEN).

Due to reduced bankruptcy filings, some of the providers of the online debtor education
programs are discontinuing some of their programs in the near future. The Chapter 13
office in Akron will continue to offer the online program and encourages counsel to have
their debtors take the course through the TEN program. The TEN program is specifically
designed for bankruptcy cases and will assist counsel as it addresses issues to assist their
clients with the Chapter 13 process.

The Trustee would ask that counsel advise their clients that they can take the TEN
program at any time but it would be especially helpful if their clients would take the
program prior to the 341 meeting.
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Attached to this newsletter is flyer regarding the TEN program that counsel may share
with the clients. Below, please find some information regarding the TEN program.

At the conclusion of the program, TEN will file the required course certificate with the
US Bankruptcy Court.

Information needed for registration:
1) Trustee Identifier Number

Please e-mail jflowers@chl3akron.com for the identifier number.

2) name as it appears exactly on the bankruptcy petition,

3) case number,

4) an email address,

5) last four digits of the Social Security number. (This number is used for
identity verification so it must be typed in again sometime during the course.)

6) must choose “Yes” for certificate needed (TEN will file the certificate with
the Court.)

7) must create a Username and Password. (Write this down as you will need it to
log-in.)

8) must accept Terms and Conditions.

9) Attorney’s last name and email address can be provided. You may want to
have your bankruptcy paperwork nearby as the course refers to some of the
Schedules. (optional)

10) After registering, a message containing a link will be sent to the email address
provided. The link must be clicked in order to confirm the registration.

There are video tutorials including one for registration which may be helpful. Please
complete an evaluation at the end of the program.

For more information on this program, a copy of the flyer is attached to this newsletter
for counsel to share with their clients.

3. Personal Financial Management Class - Saturday, October 24, 2015

Please note that the Chapter 13 office in Akron will hold its annual Saturday Personal
Financial Management Class for debtors who have not yet taken this required class on
Saturday, October 24, 2015 from 10:30 AM to 12:30 PM at the main library in downtown
Akron. The Chapter 13 office offers this class free of charge.

As all counsel know, if a debtor fails to take the class, the debtor will not be eligible for
discharge and creditors would be permitted to keep all funds paid into the plan and seek
further recovery from the debtors. The Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 made the Personal Financial Management Class a requirement for
discharge.



A few cases did not receive a discharge this year but were closed for the debtor’s failure
to take the required class. The cases were closed even after the debtor was given a
warning that the case would close without a discharge but the debtors, for whatever
reasons, failed to take the class.

The Trustee thanks all counsel for working with their clients to take the class as early in
the bankruptcy process as possible as taking the class within the first few months of the
petition filing date does seem to help the debtors complete the plan successfully and gives
the debtors a better understanding of the Chapter 13 program.

A flyer for the October 24, 2015 class is attached to this newsletter for counsel to share
with their clients.

4. New Document Delivery Portal for Submitting 341 Information to the
Chapter 13 Office

The Akron Trusteeship has begun using a document submission portal provided by EPIQ
Systems to receive 341 information. Many counsel who practice in multiple jurisdictions
already use the portal system. The portal is better than the current e-mail system as there
is not a limit on how much data can be submitted at one time.

In July 2015 the Akron Chapter 13 Office sent out the needed invitation for counsel to
enroll in the portal system. If you did not receive your invitation, please e-mail Eric
Hoffert, at ehoffert@ch13akron.com who can assist counsel in enrolling in the portal
system.

The following are some background information on the portal provided by EPIQ
Systems.

What is Document Delivery?

-Document Delivery will be providing a secure alternative method using industry
standard Secure Socket Layer (SSL) for sending documents to Trustees using EPIQ
products. This cuts down on having to send and receive large email attachments.
Document Delivery portal is primarily setup for Trustees, Debtor Attorneys, and their
staff. To be able to use this system for uploading documents, Debtor Attorneys must
receive and accept an invitation email from the Trustee’s office.

Web Browsers Requirements:

-The following browsers are compatible with Document Delivery
Chrome

FireFox

Internet Explorer

Safari

Netscape



-Note for Windows users: Microsoft Silverlight must be installed and enabled within the
browser. Google Chrome users must make sure it is enabled as Chrome tends to disable
Plugins by default. If you see the Silverlight message, you will need to turn on Silverlight
Plugin by visiting chrome://flags/#enable-npapi and then click enable to start the Plugin.

Registration Email/Open an Account:

-Debtor Attorneys office’s will receive the registration invitation email. There will be two
hyperlinks, one for creating an account, and the second for accepting the invitation.
Following these instructions and hyperlinks in the email will get your enrolled into the
Akron Bankruptcy Trustee’s portal and from there you will be able to send documents
securely to the Trustee.

Note: End users must register before the link expires.

Need Signed Up and Registered but Never Received Invitation:

-If you need to be able to send Trustees documents but never received the invitation
email, please go to http://documentdelivery.epigsystems.com and self-register. Once you
are registered you will need to request access to the portal from the Trustee. You will
then be sent an invitation from the Trustee. This will also contain a unique authorization
code for you. From the invitation email you will need to click the authorization link.
After authorization you will now be able to send the Trustee documents securely.

Uploading a Document:

-Once logged in you will be taken to the Dashboard. From there select “Upload
Document.” To attach the PDF, select the Trustee, enter the case number and, select your
document to be uploaded then click “next.” On the next page, notes can be added if
needed. A Document Category MUST be selected and then click “Finish to File” to
upload and send to Trustee.

5. Mortgage Modifications and Feasibility of Chapter 13 Plan

The Chapter 13 Office has noticed an increase in plans being filed which are not feasible
and the debtor is seeking or hopes to seek a mortgage modification. Administrative Order
10-01 allows debtors to seek mortgage modification while in a Chapter 13 plan and does
not require the debtors to seek additional relief from stay in order to pursue a mortgage
modification.

What has become an issue is the plans are not feasible unless there is a mortgage
modification. Therefore, if counsel is filing a plan that counsel knows is not feasible in
the absence of a mortgage modification, the Trustee requests the following language:

The debtors acknowledge that their Chapter 13 plan is not feasible. The debtors will
pursue a mortgage modification. The Trustee is authorized to pay the arrearage claim
of the lender while the debtors are seeking a modification. Should the debtors not be
successful in modifying their mortgage by the end of the 60™ month of their Chapter 13
plan, the Trustee is authorized to file an order of dismissal without further hearing or
notice.



If the debtors chose to direct the Trustee not to pay the arrearage through the plan, they
may do so. However, that generally will result in an objection by the lender and the
Trustee strongly encourages counsel to allow the mortgage arrearage to be paid as a sign
of good faith while a mortgage modification is being pursued.

6. Orders Holding Claims in Abeyance for Mortgage Modification

If there is an objection by the lender and a subsequent agreed entry to allow the Debtor
some time to pursue the mortgage modification the Trustee would ask that the agreed
order expressly state either (1) the Trustee will pay the mortgage arrearage claim as filed
pending the debtor(s) mortgage modification, or (2), the Trustee will not pay the
mortgage arrearage claim pending a further order of the Court.

Recently, some of the proposed agreed entries submitted by lenders and debtors counsel
have various provisions under which the Trustee may or may not pay the mortgage
arrearages. Some of these provisions are not clear as to when the Trustee is to pay the
mortgage arrearage or is not to pay the mortgage arrearage. Therefore, the Trustee needs
a declarative statement that says at this point in time whether or not the arrearage claim
should be paid. The parties may subsequently file an additional order with the Court
instructing the Trustee to change what had previously been stipulated but until such time
the Trustee would ask that counsel not supply orders with multiple “what if” terms. If
agreed entries are submitted between the parties with “what if” terms, the Trustee will
oppose said language.

7. Paying Real Estate Taxes in Installments

Too many times in a Chapter 13 plan debtors are not able to pay their real estate taxes
when they become due on a bi-annual basis. The Trustee has reviewed this issue with
Summit County and despite urban legends to the contrary, Summit County will accept
installment payments for current property taxes (not arrearages) for debtors in a Chapter
13 plan. Therefore, the Trustee would encourage counsel to have their clients do one of
the following:

a) Provide their client with a copy of the attached flyer from Summit County
explaining the installment payment program where debtors can pay 1/12™ of their
annual property taxes on a monthly basis to assist with budgeting;

b) Authorize the Trustee to pay current property taxes by sending an agreed entry to
the Trustee which states the monthly stipend for the current real estate property
taxes and direct the Trustee to pay those taxes Said information must include the
parcel number, address and the dollar amount. It is the Debtor’s responsibility to
file an amended Agreed Entry should there be a change in property taxes during
the Chapter 13 plan. The agreed entry must increase the plan payment by the
mount of the monthly real estate tax payment.



8. Proof of Social Security Number at 341

Recently, a number of cases have had to have their 341 meeting adjourned due to the
debtor’s failure to bring proof of their social security number to the 341 meeting. This
causes the debtor to miss an additional day of work to attend another 341 meeting and
additional time of debtor’s counsel to attend another 341 meeting for the same case which
may have no other issues beyond providing the proof of social security number.

Please remember that the Trustee cannot hold a 341 meeting without the following:

a) Original photo id which can include: driver’s license or other federal/state issued
identification.

b) Proof of social security number which can include: social security card, W-2 or
1099 tax statements, or insurance cards with social security number.

The reason the Trustee cannot accept passports as proof of social security number is said
social security number is not included on passports. The Trustee cannot accept tax returns
as proof of social security number because tax returns reflect just what the debtor told the
tax preparer. The Trustee can accept W-2’s and 1099°s because those are generally issued
by third parties.

The Trustee would strongly encourage debtors counsel to remind their clients to bring
proof of their identification and social security number to the 341 meeting.

Some counsel take copies of the debtor’s proof of id and social security number as part of
their file. The Trustee will leave it to debtor’s counsel whether or not having these copies
in their files is in their own best interest.

9. Feasibility Issues and Confirmation

Recently, the Trustee has had to adjourn a number of cases past the claims bar date as it
appears that the plans would not be feasible. Please remember that the Chapter 13 office
calculates feasibility at confirmation based not only on filed claims but unfiled claims
which have been scheduled. Until the claims bar date has expired, the Chapter 13 office
must work under the assumption that all claims will file and will be included in the
feasibility calculation. This leaves counsel two choices (1) allow the Chapter 13 office to
adjourn the confirmation until after the claims bar date so a finite feasibility number can
be determined or (2) provide both a percent and a dollar amount to be shared by the
unsecured class. For example:

Pre-petition, timely filed, undisputed, non-priority unsecured creditors shall receive
a 20% dividend or share in a pool of funds totaling $50,000, whichever is greater.



The Trustee is authorized to adjust the dividend to all pre-petition, timely filed,
undisputed, non-priority unsecured creditors accordingly.

The second option puts a finite dollar amount and may assist with some feasibility
calculation allowing confirmation to occur sooner. The language can be inserted into the
section of the Akron plan for the unsecured dividend.

There may still be feasibility issues with regard to secured and priority claims, which
most likely will require an amendment to the plan.

Please remember that the dollar amount available to unsecured is based on the equity in
the debtor’s assets or the dollar amount which can be provided based on the debtor’s
income and their respective applicable commitment period. The unsecured dividend is the
higher of the two.

10. Case Law
Baker Botts L.L.P. v. ASARCO LLC, 135 S. Ct. 2158 (U.S. 2015).

Respondent ASARCO LLC hired petitioner law firms pursuant to 11 U.S. C.
§327(a) to assist it in carrying out its duties as a Chapter 11 debtor in possession. When
ASARCO emerged from bankruptcy, the law firms filed fee applications requesting fees
under §330(a)(1), which permits bankruptcy courts to “award . . . reasonable
compensation for actual, necessary services rendered by” Section 327(a) professionals.
ASARCO challenged the applications, but the Bankruptcy Court rejected ASARCO’s
objections and awarded the law firms fees for time spent defending the applications.
ASARCO appealed to the District Court, which held that the law firms could be awarded
fees for defending their fee applications. The Fifth Circuit reversed, holding that
§330(a)(1) did not authorize fee awards for defending fee applications.

The Supreme Court affirmed the Fifth Circuit’s holding that Section 330(a)(1)
does not permit bankruptcy courts to award fees to §327(a) professionals for defending
fee applications. Justice Clarence Thomas delivered the opinion of the 6-3 majority. The
Court held that the American rule of attorney fee structure—that each litigant pays for his
own attorney’s fees—can only be altered through an explicit statutory provision. The
Bankruptcy Code does not explicitly depart from this rule; instead it allows for
“reasonable compensation” for services rendered, which cannot be properly construed as
including litigation regarding a contested fee request. Additionally, the established policy
that, absent express statutory language, no attorneys receive compensation for costs
incurred litigating fee challenges means that this reading of the statute creates no
unfairness in the profession. Therefore, the American rule should still be assumed in
force in cases such as this one.



In her opinion concurring in part and concurring in the judgment, Justice Sonia
Sotomayor wrote that, because the statutory language is clear in this case, the majority
opinion should not have considered the policy argument.

Justice Stephen G. Breyer wrote a dissenting opinion in which he argued that the
Bankruptcy Code grants courts a great deal of discretion in determining how to award
“reasonable compensation” for services rendered, and therefore the courts can consider
situations such as the costs of fee-related litigation in making such a determination.
Because the costs of litigating fee challenges can be so high, factoring those costs into fee
determinations can be the only way to ensure that the compensation is “reasonable” as the
Bankruptcy Code requires. The American rule can only remain in force if not overridden
by statute, and the Bankruptcy Code provides a sufficient statutory exception. Justice
Ruth Bader Ginsburg and Justice Elena Kagan joined in the dissent.

Ellman v. Baker, (In re Baker), 791 F.3d 677, 2015 U.S. App. LEXIS 11437, 2015
FED App. 0135P (6th Cir.) (6th Cir. Mich. 2015).

In 2008, the Bakers filed for Chapter 13 bankruptcy shortly after they lost their home in
foreclosure proceedings. The case was later converted to a Chapter 7 proceeding. At no
point during the bankruptcy proceedings did the Bakers list any legal claims relating to
the foreclosure on their bankruptcy schedules. But after the Bakers' bankruptcy was
discharged and the bankruptcy case was closed, the Bakers filed successive wrongful
foreclosure actions in state court. The Bakers did not reopen their bankruptcy case to
report the claims brought in either action.

After the first mortgage case was dismissed but before the second mortgage case was
resolved, the Trustee learned of the Bakers' claims and notified the bankruptcy court that
they were property of the bankruptcy estate. The bankruptcy court then reopened the
bankruptcy case, and the Trustee filed a notice of an automatic stay to stop the state court
proceedings. For their part, the Bakers filed amended schedules reporting their claims to
be worth $3,000,000 and claiming a wildcard exemption of $5,300 each. The Trustee
objected to the claimed exemptions because, he argued, the Bakers had failed to disclose
their wrongful foreclosure claims for at least four and a half years and had thereby
interfered with the administration of the estate.

Meanwhile, the Trustee negotiated a settlement of the wrongful foreclosure claims worth
between $32,000 and $34,000, and the bankruptcy court approved it. But the bankruptcy
court overruled the Trustee's objections to the exemptions claimed by the Bakers.
Although recognizing that the law at the time the Trustee filed his objections permitted
the court to disallow the exemptions due to the Bakers' failure to claim them earlier, the
bankruptcy court concluded that Law v. Siegel, 134 S. Ct. 1188, 188 L. Ed. 2d 146
(2014), precluded it from doing so.



Furthermore, the bankruptcy court rejected the Trustee's alternative argument that a
debtor in a reopened bankruptcy case may not amend a schedule to claim an exemption.
Because the Trustee made this argument for the first time at the hearing, the bankruptcy
court considered it waived. Moreover, even assuming the argument was not waived, the
bankruptcy court stated that Federal Rule of Bankruptcy Procedure 1009 would allow the
Bakers to amend their schedules as a matter of course. The bankruptcy court explained
that it read the language in the rule permitting debtors to amend their schedules "as a
matter of course at any time before the case is closed" as authorizing amendments as a
matter of course both in bankruptcy cases that have never been closed and in cases that
have been closed but since reopened.

The Trustee appealed to the Sixth Circuit Court of Appeals. Because Law v. Siegel
prohibits the bankruptcy court from disallowing amendments due to a debtor's bad faith
or fraud and the trustee waived his timeliness objection to the amendments, the Sixth
Circuit Court of Appeals affirmed the district court's decision affirming the bankruptcy
court's.

SAVE THE DATE
BENCH-BAR RETREAT
INDEPENDENCE, OHIO

OCTOBER 30, 2015
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