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1. New Administrative Order Regarding Attorney Fees
On July 18, 2012, the Court issued Administrative Order 12-03 regarding the
payment of “no look attorney fees” in Chapter 13 cases. This Administrative Order
supersedes prior Administrative Order 08-04.
The new Administrative Order sets the no look attorney fee at $4,000. The attorney
fee is paid in two parts with 60% paid upon successfully reaching confirmation and 40%
to be paid pro-rata with secured and priority claims.
The new Administrative Order increases the amount of attorney fees and allows a
quicker payout to counsel. As with prior Administrative Orders regarding attorney fees,
counsel remain counsel of record from the day they undertake the representation of the
debtor until the successful completion or dismissal of the Chapter 13 case. The new
Administrative Order requires counsel to not only be licensed to practice before the US
District Court for the Northern District of Ohio (the necessary requirement to practice in
US Bankruptcy Court for the Northern District of Ohio) but also requires counsel to
commit to taking 6 hours of CLE credit in consumer bankruptcy annually. The
requirements for the no look attorney fee also require a commitment to best practices
regarding office and case administration by counsel.
The Administrative Order has a detailed listing of all items to be included within the
no look attorney fee and does list additional no look fees for routine but necessary postpetition work which occurs in many Chapter 13 cases.
As stated in the Order, the “no look attorney fee” is a privilege which can be revoked
by the Court for non compliance.
Counsel should take time to review the new Administrative Order. A copy of said
order is attached to this newsletter.

For counsel who have not taken 6 hours of consumer bankruptcy CLE this calendar
year, please note the following are some upcoming, but not exclusive, opportunities:
Akron Bar Association Nuts and Bolts of Bankruptcy
Friday December 14, 2012
Friday December 31, 2012 (video replay)

3 hours of CLE

Akron Bar Association Pro Bono Bankruptcy Seminar 3 hours of CLE
Friday October 12, 2012
Free to attorneys who volunteer for the Pro Bono Bankruptcy Project

National Business Institute
Bankruptcy Line by Line Workshop

6 hours of CLE

Cleveland, Ohio – November 8, 2012
Akron, Ohio – November 9, 2012
Ohio State Bar Association
Bankruptcy Fundamentals

6 hours of CLE

Cleveland, Ohio – November 1, 2012
2. Personal Financial Management Instructional Course
Annual Saturday Morning Class
Saturday November 10, 2012
The Chapter 13 office will hold its annual Saturday morning Personal Financial
Management Instructional Course on Saturday, November 10, 2012, from 10:00 AM to
Noon at the main library in downtown Akron. As counsel are aware, if debtors fail to take
the course, they will not be eligible for a Chapter 13 discharge. Without the discharge,
creditors can reinstitute penalties and interest from the date of filing, keep all money paid
through the Chapter 13 plan and initiate new garnishments against the debtors’ income
for the unpaid balances of claims.
At any given point in time, there are nearly 1,000 active Chapter 13 cases filed in
Akron where there is no Personal Financial Management Instructional Course certificate
on file. The Trustee would ask all counsel to continue to review their files and work with
their clients to get them to take a course, either through the Chapter 13 program or
through a program of counsels’ choosing, which will allow the debtors to fulfill this
important requirement for discharge. Since the Chapter 13 office has been conducting
these classes since 2008, there has been a steady increase in the number of debtors who
have earned a discharge. While there are many factors, it does appear that educating the
debtors about the process early in the program will increase their chances of ultimately
being successful and earning the discharge.

The Chapter 13 office will continue the tradition of filing all certificates with the
Court for debtors who take the Personal Financial Management Instructional Course
through the Chapter 13 office.
In an effort to accommodate debtors who may not know their particular work
schedule until the last minute, the Trustee has begun allowing unregistered debtors
to participate in the course provided that they are at the library timely and have
proper photo identification. It does take a little longer to complete the paperwork
for debtors who do not register early but the Chapter 13 office understands that
many debtors do not know their work schedules until the last minute.
A copy of the flyer for the Saturday, November 10, 2012 class is attached to this
newsletter for counsel to share with their clients.

3. Updated Chapter 13 Webpage
The Chapter 13 Trusteeship in Akron, Ohio has updated its webpage located at:
www.chapter13info.com.
The webpage has been divided into 3 sections with the homepage devoted to
informational materials to help debtors educate themselves about their requirements
while in a Chapter 13 program and other information to help debtors be successful in
their respective Chapter 13 case.
There is now an attorney section which can be accessed from the homepage which
will give access to tools for attorneys including sample pleadings, helpful links, Court
administrative orders affecting Chapter 13 cases and other items of interest.
There is a new creditor section to assist creditors by providing an overview of the
Chapter 13 process, helpful links and other tools to assist creditors regarding their claims
in a Chapter 13 proceeding.
The Chapter 13 office welcomes comments regarding any items that the local
bankruptcy bar feels would be useful to add to the webpage to assist all parties in making
the Chapter 13 program beneficial to everyone.
4. IRS Transcripts can now be Accessed On-Line
Counsel and their clients can now order IRS transcripts for the most recent three
years on line, free of charge.
Copies of the IRS.gov web page are attached to the Newsletter for reference.

5. Notice of Final Cure and Request for Discharge Pursuant to Rule 3002
For several years, the Chapter 13 office has been filing a Request for Discharge at the
conclusion of the case when the debtor had completed plan payments. This request gave
parties in interest 30 days in which to respond if said parties had other issues that needed
to be addressed or if a creditor believes that they had not received all funds for which
they were due under the Chapter 13 plan.
Pursuant to Rule 3002, either the Trustee or the debtors can file a Notice of Final
Cure at the conclusion of a case. The Notice of Final Cure affects holders of mortgage
claims. The Notice of Final Cure states that the mortgage arrearages to be paid under the
plan have been paid. If the plan required conduit payments, the notice would also state
that said conduit payments have also been completed under the plan.
Some creditors have begun objecting to Motions to Deem the Mortgage Current
citing that they do not need to respond until a Notice of Final Cure has been filed.
To assist parties, the Trustee has updated the Request for Discharge and the pleading
is now entitled “Notice of Final Cure and Request for Discharge”. A copy of this
pleading is attached to this newsletter for reference.
This revised pleading gives the appropriate notice to mortgage creditors under Rule
3002 and still provides the standard notice time to all creditors as previously provided
under the Request for Discharge.
It is the Trustee’s position that the attached notice is in compliance with Rule 3002.
However, as these notices are new and there is an appropriate learning curve for all
parties, the Trustee will advise if there are changes going forward with respect to this
particular pleading. This pleading will be filed once the debtor has completed all plan
payments and all creditors who are entitled to be paid under the plan have been paid.
6. Motions to Deem Mortgage Current
A Motion to Deem the Mortgage Current is different than a Notice of Final Cure. In
Akron, almost all plans are not mortgage conduit plans. The Trustee’s Notice of Final
Cure can stipulate that creditors, including the arrearage due mortgage creditors, have
been paid in full through the Chapter 13 plan. The Trustee cannot make any
representation regarding whether the debtor did or did not pay all post petition mortgage
payments.
Once the Trustee files the Notice of Final Cure and Request for Discharge, counsel
must decide on whether or not it is appropriate to file a Motion to Deem the Mortgage
Current. The Motion to Deem the Mortgage Current will state that the debtor is current
and has paid all post-petition mortgage payments through a certain date.

The new Administrative Order 12-03 regarding no look attorney fees allows a “no
look attorney fee” of $350 for the filing of a Motion to Deem the Mortgage Current and
subsequent order sustaining the motion. Once the Trustee files a Notice of Final Cure and
Request for Discharge, counsel will have 30 days in which to file a Motion to Deem the
Mortgage Current if counsel believes in their respective legal judgment that it is in the
best interest of their client. The Trustee strongly advocates that the filing of the Motion to
Deem the Mortgage Current where appropriate is a best practice all counsel should
consider.
As counsel are allowed an additional “no look attorney fee” for the Motion to Deem
the Mortgage Current, please be advised that payroll orders and other plan payment
orders will continue until the conclusion of the 30 day window provided under the
Request for Discharge so that there is enough funds on hand to pay necessary postpetition legal fees regarding the filing of a Motion to Deem the Mortgage Current.
7. Surrendering Residence and Not Paying the Mortgage Payment on Petition
Schedule J Requires Temporary Increase in Chapter 13 Payment
In many Chapter 13 cases, the debtors are proposing to surrender their home. Petition
schedule J often shows the current mortgage payment (which the debtor is not paying)
and counsel often say that the debtors will need said funds in order to rent a new home.
The Trustee is in agreement that the debtors will need some funds to rent a new home,
however, a surrender and foreclosure action could take up to two years given the current
pace of foreclosures. Therefore, debtors who are stipulating an amount on schedule J to
which they are not paying should expect to have their Chapter 13 payments raised during
the time that they are living in their to be surrendered home and not actually paying the
mortgage payment listed on schedule J.
Attached to this newsletter is a standard agreed entry which the Trustee is requesting
debtors to sign whereby debtors must split the mortgage payment in half by turning over
half to the Chapter 13 plan and retaining half for their personal use. Once the debtor
actually moves, then they would be entitled to the full amount on an amended schedule J
which needs to be filed with the new monthly rental amount. A copy of the new rental
agreement also needs to be sent to the Chapter 13 office citing the actual amount of rent
to be paid.
8. Student Loan Forgiveness Due to Disability
The Chapter 13 office has noticed an increase in student loan claims for debtors who
are receiving social security or disability payments. While student loans are not
dischargeable in a Chapter 13 case, the debtors may be eligible for a forgiveness on the
student loan due to disability. Please find attached a copy of the necessary form and
instructions to apply for forgiveness on a student loan obligation.
Please note although the form says it expired on 12-31-2011, it has been verified that
the form may still be used and will be accepted for review.

9. Pay Suspension Issues – Pay Suspensions are Temporary Solution Only
Historically, pay suspensions are a useful tool to help debtors through a brief period
where they are not able to make a plan payment. In the past, the Chapter 13 office almost
always agreed to pay suspensions.
The Trustee is concerned that the use of pay suspensions is getting abusive and are
being used as a long term solution rather than a temporary solution. Multiple pay
suspensions can cause a case to exceed beyond the 60 month requirement. While legal
minds may differ on the strictness of the 60 month requirement, as a practical matter, the
longer the debtor is in a Chapter 13 program the less likely they are to be successful.
Often, in the current economic environment the debtor needs more than a simple pay
suspension. The debtor needs a plan modification or have the case reviewed for a
hardship discharge or possible conversion to Chapter 7. A simple pay suspension is not
always the best solution for the debtor.
Effective October 1, 2012, the Trustee will not agree to pay suspensions which
exceed more than six months per case.
Further, the Trustee will no longer agree to retroactive pay suspensions unless a
motion to modify is filed at the same time which explains how the debtor will make up
the missed payments going forward. Counsel have begun filing a motion to suspend pays
retroactive several months in response to the Trustee filing a motion to dismiss but these
same Counsel are not addressing the debtor’s ability to make monthly payments.
Lastly, some counsel have been advising their clients that once they reach the 60th
month of the plan, they are eligible for discharge. Please remember that pay suspensions
are not a waiver of the debtor’s requirement to make the monthly plan payments. The
months in which a pay suspension is in effect are added to the end. Some counsel are
currently advocating the months in a pay suspension are counted against the 60 month
applicable commitment period. The Trustee will oppose any pleading which attempts to
count the months in a pay suspension against the required months of the applicable
commitment period.
The sample plan for Akron states that the pay suspension will not reduce the amount
creditors are to receive under the plan (meaning the pay suspension period does not waive
the requirement to make monthly payments for the applicable commitment period).

Effective October 1, 2012, the Trustee is requesting the following language be
inserted into the pay suspension motion and orders:
The debtor(s) understand the periods of payment suspension do not waive the
requirement to make the required monthly payments for the applicable
commitment period. The pay suspension period shall be added to the time the
debtor(s) is/are in the Chapter 13 case
10. Please Do Not Combine Two Motions into One Pleading
Some counsel have begun filing multiple motions into one pleading. For example,
a motion to purchase an automobile with a motion to modify the plan. A motion to
purchase an automobile can usually be quickly reviewed and resolved by an AE with the
Chapter 13 Trustee. A motion to modify requires appropriate notice time to creditors.
Hence a car purchase combined with a motion to modify can not be done quickly.
Additionally, the Trustee may be opposing the motion to modify but not the automobile
purchase. When combined in one pleading, both must be rejected as there is no way to
approve just one of the motions. It is best when motions requesting different relief are
filed separately.
Counsel have advised the Trustee postage is expensive and that is the reason for
the combined motions. The new administrative order on attorney fees (see item one of
this newsletter) allows post petition attorney fees for several routine, but necessary
matters. Counsel may also ask for a reimbursement of postage costs in filing their fee
applications.

******

SPECIAL NOTE

******

Please find attached a copy of the Supplemental Order in the Residential Capital
Case filed in the S.D. of New York. Paragraph 15 of the order authorizes debtors in
consumers cases who may have a loan with Residential Capital the right to continue
to pursue actions against Residential Capital in their individual consumer bankruptcy
case.

Order Governing Procedures for Allowance of Attorney

Fees in Chapter 13 Cases filed on or after June 1, 2012

Personal Financial Management Instructional Course
Saturday, November 10, 2012

Phone: (330) 762-6335
Fax: (330) 762-7072
Web: www.chapter13info.com

Office Of
The Chapter 13 Trustee
Keith L. Rucinski, Trustee

One Cascade Plaza
Suite 2020
Akron, Ohio 44308

Personal Financial Management Instructional Course
Pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, all people filing for
bankruptcy after October 17, 2005, must take a Personal Financial Management Instructional Course in order to
earn a discharge of their case. A discharge means a successful completion of the plan and creditors paid through the
plan may not seek further payment from you. This course is in addition to the Credit Counseling Course that you
took to file your Chapter 13 case. If you have already taken both courses you may disregard this notice.
The Chapter 13 Office in Akron, Ohio will be offering the Personal Financial Management Instruction Course on
Saturday, November 10th, 2012, at the Akron-Summit County Public Library, 60 S. High Street, Akron, Ohio
44308. Pickup of course materials and seating for the class begins at 9:00 a.m. The course runs from 10:00 a.m. to
12:00 p.m. A parking deck is located next to the library and parking is free. You must register for the course and
may do so by calling 330-475-7500, or by email to edclass@ch13akron.com. PLEASE MAKE SURE TO
LEAVE YOUR NAME AND CASE NUMBER WHEN CALLING TO MAKE YOUR RESERVATION.
Space is limited so please make your reservation as soon as possible. The deadline to register for the class is
November 9th, 2012. A photo I.D. will be necessary in order to take the course. If you require a Sign Language
interpreter send your request to edclass@ch13akron.com. The instructor will be Keith Rucinski. Mr. Rucinski is
a CPA and Attorney and serves as Trustee for the Chapter 13 Office. For the past decade he has taught college
courses and has been a frequent speaker at local and national seminars.
This free course will not be offered again until March 2013 (Date to be announced at a later date)
This course is only being offered to individuals who have filed Chapter 13 with the U.S. Bankruptcy Court in
Akron, Ohio. The course is being offered without regard to an individual’s ability to pay. There is no cost to
individuals for taking the course sponsored by the Chapter 13 Office.
You are not required to take this course through the Chapter 13 Office, but you must take a course which has
been certified by the U.S. Department of Justice – U.S. Trustee Program. The other course providers may charge
you a fee. The Chapter 13 Office in Akron does not pay or receive fees or other consideration for the referral of
debtor students to or by the provider.
Upon completion of the course the Chapter 13 Office in Akron will provide participants a certificate of course
completion. This certificate must be filed with the U.S. Bankruptcy Court in Akron, Ohio in order to earn a
discharge in your case.
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You can now order your tax return or account transcript online. Your transcript will be mailed to you within 5 to 10 business days.

©

Tax Return Transcript provides most

o

line items from your original return.
•

Tax Account Transcript provides
basic info, including marital status,

Social Security Number (or
your IRS individual taxpayer

©

Go to Order a Transcript, or

identification number);

o

Call 1-800-908-9946

©

Date of birth;

o

Street address; and

o

Zip Code or Postal Code.

type of return filed, AGI, taxable income,
and later adjustments, if any.

Note: We cannot process your request online if you need transcripts mailed to an address other than the one we have on file for you. To send your
transcript to a different address, complete and send Form 450S-T,
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
RESIDENTIAL CAPITAL, LLC, et al.,
Debtors.

)
)
)
)
)
)
)

Case No. 12-12020 (MG)
Chapter 11
Jointly Administered

FINAL SUPPLEMENTAL ORDER UNDER BANKRUPTCY CODE SECTIONS 105(a),
362, 363, 502, 1107(a), AND 1108 AND BANKRUPTCY RULE 9019 (I) AUTHORIZING
THE DEBTORS TO CONTINUE IMPLEMENTING LOSS MITIGATION PROGRAMS;
(II) APPROVING PROCEDURES FOR COMPROMISE AND SETTLEMENT OF
CERTAIN CLAIMS, LITIGATIONS AND CAUSES OF ACTION; (III) GRANTING
LIMITED STAY RELIEF TO PERMIT FORECLOSURE AND EVICTION
PROCEEDINGS, BORROWER BANKRUPTCY CASES, AND TITLE DISPUTES TO
PROCEED; AND (IV) AUTHORIZING AND DIRECTING THE DEBTORS TO PAY
SECURITIZATION TRUSTEE FEES AND EXPENSES
Upon the motion (the “Motion”)1 of Residential Capital, LLC, and certain of its
affiliates, as debtors and debtors in possession (collectively, the “Debtors”) for entry of a
supplemental order under Bankruptcy Code sections 105(a), 362, 363, 1107(a) and 1108, and
Bankruptcy Rule 9019 (i) authorizing the Debtors to continue implementing loss mitigation
programs; (ii) approving procedures for the compromise and settlement of certain claims,
litigations and causes of action in the ordinary course of the Debtors’ business; (iii) granting
limited stay relief to permit (w) borrowers or their tenants, as applicable, to prosecute direct
claims and counter-claims in foreclosure and eviction proceedings (including in states in which
non-judicial foreclosure is followed), (x) borrowers to prosecute certain actions in borrower
bankruptcy cases, (y) the Debtors to prosecute foreclosure actions in those circumstances where
1

Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Motion.
Creditors and parties-in-interest with questions or concerns regarding the Debtors’ Chapter 11 cases or the relief
granted herein may refer to http://www.kccllc.net/rescap for additional information.

ny-1046923
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they service senior mortgage loans and own the junior mortgage loans on the underlying
property, and (z) third party lien holders to prosecute direct claims and counter-claims in actions
involving the amount, validity or priority of liens on properties subject to foreclosure
proceedings; and (iv) authorizing and directing the Debtors to pay certain securitization trustee
fees and expenses; and the Court having considered the Whitlinger Affidavit and the Bocresion
Declaration; and the Court having entered the Interim Supplemental Order on June 15, 2012
[Docket No. 391]; and the Court having entered a final order on June 15, 2012 granting the GA
Servicing Motion on a final basis [Docket No. 401]; and the Court having entered a final order
on June 15, 2012 granting the Non-GA Servicing Motion on a final basis [Docket No. 402]; and
it appearing that this Court has jurisdiction to consider the Motion pursuant to 28 U.S.C. §§ 157
and 1334; and it appearing that venue of these Chapter 11 cases and the Motion in this district is
proper pursuant to 28 U.S.C §§ 1408 and 1409; and it appearing that this proceeding on the
Motion is a core proceeding pursuant to 28 U.S.C. § 157(b); and sufficient notice of the Motion
having been given and it appearing that no other or further notice need be provided; and the
National Association of Consumer Bankruptcy Attorneys, on its own behalf and in a
representative capacity, two individuals who are debtors under Chapter 13, and Edward Boltz,
counsel for those individuals, having filed jointly the Limited Omnibus Objection To The
Servicing Orders And Debtors’ May 31, 2012 Motion For A Supplemental Order [Docket No.
221] (the “NACBA Objection”); and the Committee having filed the Omnibus Response And
Reservation Of Rights Of The Official Committee Of Unsecured Creditors To Certain Of The
Debtors’ First Day Motions [Docket No. 240]; and the Debtors having filed the Omnibus Reply
To Objections To Entry Of Final Orders For Specific “First Day” Motions And Related Relief
[Docket. No. 254]; and upon the record of the hearing; and it appearing that the relief requested

ny-1046923
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by the Motion is in the best interests of the Debtors’ estates, their creditors, and other parties in
interest; and after due deliberation thereon; and any objections to the Motion, including the
NACBA Objection, having been withdrawn, resolved, or overruled on the merits; and sufficient
cause appearing therefor, it is hereby
ORDERED, ADJUDGED, AND DECREED THAT:
1.

The Motion is GRANTED on a final basis, as set forth herein, and any

objections to the Motion are hereby overruled;
Loss Mitigation Programs
2.

The Debtors are authorized, but not directed in their sole and absolute

discretion and subject to available funding, to continue developing and implementing loss
mitigation programs and procedures in the ordinary course of their businesses nunc pro tunc to
the Petition Date, including, but not limited to, making incentive payments to borrowers in
connection with the closing of short sales, or vacating properties in lieu of foreclosure or eviction
proceedings, or in the form of borrower rebates for loan payoffs including honoring all
obligations related thereto that accrued in whole or in part prior to the Petition Date (collectively,
the “Loss Mitigation Programs”); provided, however, that the aggregate cash payments made by
the Debtors to individual borrowers under the Loss Mitigation Programs that are not reimbursed
to the Debtors shall not exceed $550,000 per month (the “Monthly Cap”), absent consent of the
Committee or further order of the Court; provided, further, however, that to the extent the
Debtors do not exceed the Monthly Cap in any month they shall be entitled to utilize the
difference between the actual amount and the Monthly Cap in any succeeding month. The
Debtors shall provide monthly reports to the Committee and the Office of the United States
Trustee for the Southern District of New York (the “U.S. Trustee”), which reports shall be in a

ny-1046923
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form agreed to by the Debtors and the Committee and such additional information as shall be
reasonably requested by the Committee, in each case, concerning the Loss Mitigation Programs.
3.

Cash payments made by the Debtors to individual borrowers under the

Loss Mitigation Programs for which the Debtors are not reimbursed shall not exceed $4.2
million in the aggregate, absent consent of the Committee or further order of the Court. For the
avoidance of doubt, the limitation on the amount of cash payments provided for in this paragraph
3 is in addition to the limitation on the amount of cash payments provided for in paragraph 12
hereof.
Settlement Procedures
4.

The Debtors are authorized, but not directed to compromise and settle

certain claims brought by the Debtors against any non-insider third parties in connection with
foreclosure, eviction, or borrower bankruptcy proceedings (each a “Settling Party”) or by a
Settling Party against any of the Debtors (each, a “Claim”) in accordance with the following twotiered procedures (the “Settlement Procedures”):
Tier I: The Debtors, in their sole discretion, may enter into,
execute and consummate written agreements of settlement with
respect to Claims that will be binding on the Debtors and their
estates without further action by this Court or notice to any party
and grant such Settling Parties cash payments or allowed
prepetition claims in amounts not to exceed $40,000 in full
settlement of such Claim (each, a “Tier I Settlement”).
Tier II: The Debtors may enter into, execute and consummate
written agreements of settlement with respect to Claims that will
be binding on the Debtors and their estates without further action
by this Court or notice to any party and grant such Settling Parties
cash payments or allowed prepetition claims in amounts exceeding
$40,000 but less than $100,000 in full settlement of such Claims
(each, a “Tier II Settlement”); provided, that in each case:
(a) The Debtors must provide advance written notice (by
formal or informal means, including by e-mail correspondence) of
the terms of any Tier II Settlement to (x) the U.S. Trustee, 33

ny-1046923
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Whitehall Street, 21st Floor, New York, New York 10004, Attn:
Brian S. Masumoto, (y) counsel for the Committee, Kramer Levin
Naftalis & Frankel LLP, 1177 Avenue of the Americas New York,
NY 10036, Attn: Kenneth H. Eckstein and Douglas H. Mannal;
and (z) counsel to the administrative agent for the Debtors’
providers of debtor in possession financing, Skadden, Arps, Slate,
Meagher & Flom LLP, 4 Times Square, New York, New York
10036, Attn: Kenneth S. Ziman and Jonathan H. Hofer
(collectively the “Notice Parties”)
(b) Those Notice Parties wishing to object to any proposed
Tier II Settlement must serve a written objection (by formal or
informal means, including by e-mail correspondence) on the
Debtors, so that it is received by no later than 4:00 p.m. (prevailing
Eastern Time) on the day that is seven (7) calendar days from the
date the Notice Parties received written notice of such Tier II
Settlement (the “Settlement Objection Deadline”). Objections
should be addressed to the proposed attorneys for the Debtors,
Morrison & Foerster LLP, 1290 Avenue of the Americas, New
York, New York 10104, Attn: Larren M. Nashelsky
(LNashelsky@mofo.com) and Norman S. Rosenbaum
(NRosenbaum@mofo.com).
(c) If the Debtors receive a timely objection from a Notice
Party, the parties will confer and attempt to resolve any
differences. Failing that, the Debtors may petition the Court for
approval of the Tier II Settlement in accordance with any case
management orders entered in the Chapter 11 cases. An objection
by a Notice Party with respect to a given Tier II Settlement shall
not delay the finality or effectiveness of any other settlement to
which an objection has not timely been delivered.
(d) If the Debtors do not receive a written objection to a
Tier II Settlement from a Notice Party by the Settlement Objection
Deadline, then such Tier II Settlement shall be deemed approved
and the Debtors and Settling Parties may carry out the terms of
such Tier II Settlement without further notice or Court approval.
5.

The Debtors shall be required to seek approval from the Court in order to

enter into and consummate any proposed settlement of a Claim with a settlement amount in
excess of $100,000.
6.

The Debtors are authorized in their sole discretion, but not directed, to

settle claims where some or all of the consideration is being provided by a third party and/or

ny-1046923
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where the Debtors are releasing claims against creditors or third parties provided the Debtors
otherwise comply with the Settlement Procedures.
7.

The Settlement Procedures are without prejudice to the right of the

Debtors to seek an order of this Court approving additional or different procedures with respect
to specific claims or categories of claims. For claims relating to matters specified in paragraphs
14(a) and 15(a) of this Order that were resolved pursuant to a settlement prior to the Petition
Date, but where such settlement has not been consummated, the Debtors are authorized, but not
directed to, consummate said settlements in accordance with the Settlement Procedures set forth
in this Order.
8.

Notwithstanding anything to the contrary contained herein, this Order

shall not affect, impair, impede or otherwise alter the right of the Debtors to resolve any
prepetition or postpetition controversy arising in the ordinary course of the Debtors’ businesses,
or resolve any controversy authorized by any other order of the Court.
9.

Nothing in this Order or the Motion shall constitute a determination or

admission of liability or of the validity or priority of any claim against the Debtors, and the
Debtors reserve their rights to dispute the validity or priority of any claim asserted.
10.

The authority granted in this Order shall not replace or obviate the need to

comply with the Debtors’ internal procedures, legal or otherwise, for authorizing the settlements
contemplated in the Motion. All settlements made pursuant to the Settlement Procedures shall,
to the extent applicable, be made in accordance with the Debtors’ settlement procedures in effect
as of the Petition Date (the “Internal Settlement Protocol”) and as may be amended from time;
provided, however, that the Debtors shall provide the Committee and the U.S. Trustee with
notice of any material changes to the Internal Settlement Protocol.
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The Debtors shall provide monthly reports to the Committee and the U.S.

Trustee, which reports shall be in a form agreed to by the Debtors and the Committee, and such
additional information as shall be reasonably requested by the Committee, in each case,
concerning settlements of any Claims pursuant to the Settlement Procedures.
12.

Cash payments made by the Debtors under the Settlement Procedures shall

not exceed $4 million in the aggregate, absent consent of the Committee or further order of the
Court.
13.

Any period prescribed or allowed by the Settlement Procedures shall be

computed in accordance with Bankruptcy Rule 9006.
Limited Relief from Automatic Stay
Borrower Foreclosure And Eviction Proceedings
14.

The stay imposed by section 362(a) of the Bankruptcy Code applicable to

(a) pending and future foreclosure actions initiated by the Debtors or in those states providing for
non-judicial foreclosures, by a borrower; and (b) pending and future eviction proceedings with
respect to properties for which a foreclosure has been completed or is pending, is hereby
modified pursuant to the following terms and conditions:
(a)

except as set forth herein, a borrower, mortgagor, or lienholder

(each, an “Interested Party”) shall be entitled to assert and prosecute direct claims and
counter-claims relating exclusively to the property that is the subject of the loan owned or
serviced by a Debtor for the purposes of defending, unwinding, or otherwise enjoining or
precluding any foreclosure, whether in a Judicial State or a Non-Judicial State, or eviction
proceeding, where a final judgment (defined as any judgment where the right to appeal or
seek reconsideration has expired or has been exhausted) permitting the foreclosure or
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eviction has not been awarded or, with respect to completed foreclosure sales in NonJudicial States, where any applicable challenge period has not yet expired, and to prosecute
appeals with respect to any such direct claims or counter-claims;
(b)

absent further order of the Court, the automatic stay shall remain in

full force and effect with respect to all pending and future Interested Party direct claims
and counter-claims: (i) for monetary relief of any kind and of any nature against the
Debtors, except where a monetary claim must be plead in order for an Interested Party to a
assert a claim to defend against or otherwise enjoin or preclude a foreclosure (each a
“Mandatory Monetary Claim”); (ii) for relief that if granted, would not terminate or
preclude the prosecution and completion of a foreclosure or eviction; or (iii) asserted in the
form of a class action or collective action;
(c)

absent further order of the Court, the stay shall remain in full force

and effect with respect to any party seeking to intervene to assert related claims against the
Debtors or any class action or collective action brought by any Interested Party on behalf
of any other Interested Party or class of Interested Parties;
(d)

under no circumstances shall an Interested Party be entitled to

enforce against, recoup, setoff or collect from the Debtors any judgment or award related
to any direct claim or counter-claim for which the automatic stay has been lifted by the
terms of this Order, including, without limitation, a Mandatory Monetary Claim;
(e)

the Debtors shall retain the right, upon appropriate motion and

notice to any affected Interested Party, to seek to impose any provision of section 362(a) of
the Bankruptcy Code modified by this Order and to the extent such relief is sought, the
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Debtors will not object to the Interested Party’s telephonic participation at any hearing on
the motion; and
(f)

nothing set forth herein shall preclude or limit any Interested Party

from seeking relief from the automatic stay under section 362(a) of the Bankruptcy Code
on appropriate motion and notice to the Debtors and parties in interest.
Borrower Bankruptcy Proceedings
15.

The automatic stay imposed by section 362(a) of the Bankruptcy Code

applicable against a borrower who currently has filed, or in the future files, for bankruptcy
protection under any chapter of the Bankruptcy Code (a “Bankruptcy Borrower”), is hereby
modified pursuant to the following terms and conditions:
(a)

except as set forth herein, a Bankruptcy Borrower or a trustee duly

appointed under the Bankruptcy Code in the Bankruptcy Borrower’s bankruptcy case (a
“Bankruptcy Trustee”) shall be entitled to: (i) assert and prosecute or continue to
prosecute an objection to the Debtors’ proof of claim filed in the Bankruptcy Borrower’s
bankruptcy case; (ii) assert and prosecute or continue to prosecute an objection to the
Debtors’ motion for relief from the automatic stay filed in the Bankruptcy Borrower’s
bankruptcy case; (iii) commence or continue to prosecute against the Debtors a motion or
adversary proceeding, as applicable, to determine the validity, priority or extent of a
Debtor’s lien against the Bankruptcy Borrower’s property; (iv) commence or continue to
prosecute against the Debtors a motion or adversary proceeding, as applicable, to reduce
(including to reduce to $0) or fix the amount of the Debtors’ claim or lien against the
Bankruptcy Borrower’s property; (v) prosecute appeals with respect to items (i) through
(iv) above; (vi) seek an accounting from the Debtors with respect to the Bankruptcy
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Borrower’s loan; and (vii) enter into, execute and consummate a written agreement of
settlement with the Debtors where the Debtors elect to enter into such settlement in their
sole discretion (but subject to the Settlement Procedures), to resolve items (i) through (vi)
above;
(b)

except as set forth herein, a Bankruptcy Borrower shall be entitled to

(i) engage in court-supervised or court-authorized loss-mitigation programs regarding the
Bankruptcy Borrower’s loan; and (ii) engage in discussions with the Debtors and execute a
modification of the Bankruptcy Borrower’s loan or otherwise discuss, enter into and
consummate settlements of claims and liens in accordance with the ordinary course of the
Debtors’ business and applicable law;
(c)

absent further order of the Court, the automatic stay shall remain in

full force and effect with respect to all Bankruptcy Trustee’s and Bankruptcy Borrower’s
direct claims, counter-claims, motions or adversary proceedings: (i) for monetary relief of
any kind and of any nature against the Debtors; (ii) for violation of any local, state or
federal statute or other law in connection with the origination of the Bankruptcy
Borrower’s loan; (iii) for relief that if granted, would have no effect on the amount,
validity or priority of the Debtors’ claim or lien against a Bankruptcy Borrower or the
property of the Bankruptcy Borrower securing such claim or lien of the Debtors; or
(iv) asserted in the form of a class action or collective action; provided however, a
Bankruptcy Trustee or Bankruptcy Borrower, solely in connection with their objections to
Debtors’ proof of claim permitted by paragraph 15(a)(i) or proceedings permitted by
15(a)(iii), may assert claims of the type covered by subsection (i) or (ii) of this paragraph
15(c);
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absent further order of the Court, the automatic stay shall remain in

full force and effect with respect to any party seeking to intervene to assert related claims
against the Debtors or any class action or collective action brought by any Bankruptcy
Borrower on behalf of any other class of borrowers;
(e)

with the sole exception of objections to Debtors’ proofs of claim

permitted by paragraph 15(a)(i) above and proceedings described in 15(a)(iii) above and
solely for purposes of reducing any such claim and not for the purpose of obtaining an
affirmative recovery or award, under no circumstances shall a Bankruptcy Borrower or
Bankruptcy Trustee be entitled to recoup, setoff or collect from the Debtors any judgment
or award related to any direct claim or counter-claim for which the automatic stay has been
lifted by the terms of this Order;
(f)

the Debtors shall retain the right, upon appropriate motion and

notice to any Bankruptcy Borrower or Bankruptcy Trustee, to seek to impose any
provision of section 362(a) of the Bankruptcy Code modified by this Order and to the
extent such relief is sought, the Debtors will not object to the Interested Party’s telephonic
participation at any hearing on the motion; and
(g)

nothing set forth herein shall preclude or limit any Bankruptcy

Borrower or Bankruptcy Trustee from seeking relief from the automatic stay under section
362(a) of the Bankruptcy Code on appropriate motion and notice to the Debtors and parties
in interest.
Foreclosures By The Debtors On Senior Loans
16.

The stay imposed by section 362(a) of the Bankruptcy Code applicable to

pending and future foreclosure actions initiated by the Debtors in cases where they act as
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servicer for the Senior Loan and also own (or for which the applicable public land records
otherwise reflect that the Debtors hold an interest) the Junior Loan with respect to the underlying
property (collectively, the “Junior Foreclosure Actions”) is hereby modified pursuant to the
following terms and conditions:
(a)

except as otherwise set forth herein, the Debtors shall be entitled to

assert and prosecute Junior Foreclosure Actions, whether in a Judicial State or a NonJudicial State;
(b)

the Debtors shall be entitled to take such actions as are necessary to

extinguish the lien with respect to a Junior Loan or to otherwise ensure clear and
marketable title with respect to the property underlying a Senior Loan in connection with
any sale or other disposition of such property;
(c)

the Debtors shall be entitled to seek all appropriate relief with

respect to a Senior Loan in connection with the bankruptcy cases of a Bankruptcy
Borrower without further order of the Court; and
(d)

the Debtors shall provide monthly reports to the Committee and the

U.S. Trustee, which reports shall be in a form agreed to by the Debtors and the Committee,
and such additional information as shall be reasonably requested by the Committee, in
each case, concerning Junior Foreclosure Actions.
D.

Actions Involving Amount, Validity Or Priority Of Liens
17.

The stay imposed by section 362(a) of the Bankruptcy Code applicable to

actions involving the amount, validity, and/or priority of liens commenced by third parties
purporting to have a lien interest or other claim (“Third Party Claimants”) with respect to
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properties that are subject to mortgages owned or serviced by the Debtors (“Title Disputes”) is
hereby modified pursuant to the following terms and conditions:
(a)

except as otherwise set forth herein, a Third Party Claimant shall be

entitled to assert and prosecute direct claims and counter-claims relating exclusively to the
property that is the subject of the loan owned or serviced by a Debtor in connection with
any Title Dispute, and to prosecute appeals with respect to any such direct claims or
counter-claims;
(b)

absent further order of the Court, the automatic stay shall remain in

full force and effect with respect to all pending and future Third Party Claimant direct
claims and counter-claims: (i) for monetary relief of any kind and of any nature against the
Debtors; (ii) for relief that is not necessary for the resolution of the Title Dispute; or
(iii) asserted in the form of a class action or collective action;
(c)

absent further order of the Court, the stay shall remain in full force

and effect with respect to any party seeking to intervene to assert related claims against the
Debtors or any class action or collective action brought by any Third Party Claimant on
behalf of any other Third Party Claimant or class of Third Party Claimants;
(d)

under no circumstances shall a Third Party Claimant be entitled to

enforce against, recoup, setoff or collect from the Debtors any judgment or award related
to any direct claim or counter-claim for which the automatic stay has been lifted by the
terms of the Order;
(e)

the Debtors shall be entitled to take such actions as are necessary to

clear title with respect to property that is subject to a Title Dispute or to otherwise ensure
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clear and marketable title with respect to such property in connection with any sale,
foreclosure or other disposition of such property;
(f)

the Debtors shall retain the right, upon appropriate motion and

notice to any affected Third Party Claimant, to seek to impose any provision of section
362(a) of the Bankruptcy Code modified by the Order; and
(g)

nothing set forth herein shall preclude or limit any Third Party

Claimant from seeking relief from the automatic stay under section 362(a) of the
Bankruptcy Code on appropriate motion and notice to the Debtors and parties in interest.
Payment of Securitization Trustee Fees and Expenses
18.

The Debtors shall continue to perform all of their respective servicing

duties and servicing related duties, including, but not limited to, their duties as master servicer,
under all the governing agreements (including, without limitation, pooling and servicing
agreements, servicing agreements, or any other agreements concerning or relating to the Debtors’
obligations to reimburse and/or indemnify for reasonable fees, costs, expenses, liabilities, and/or
losses) (collectively, the “Agreements”) relating to Debtor-sponsored securitization transactions
and non-Debtor sponsored securitization transactions to which any of The Bank of New York
Mellon Trust Company, N.A., Wells Fargo Bank, N.A., Deutsche Bank Trust Company
Americas, Deutsche Bank National Trust Company, or U.S. Bank National Association, or any
affiliate of such entities acts as trustee for which any Debtor performs servicing duties, in each of
their respective capacities as trustee (collectively, the “Trustees”) and one or more of the Debtors
is a party, including but not limited to, making all principal, interest or other servicing advances
(including property protection advances) and reimbursing, indemnifying, defending and holding
harmless the Trustees and the securitization trusts for any liability, loss, or reasonable fees, cost
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or expense (including fees and disbursements of counsel or agents) incurred by any of the
Trustees in the performance of their duties or their administration of the trusts or other agencies
under the Agreements to the extent required by the Agreements. For the avoidance of doubt, the
Debtors shall pay the reasonable, actual out-of-pocket costs and expenses of the Trustees in
connection with reviewing and analyzing the request by the Debtors to approve the MBS
Settlement Agreement, and in connection with reviewing and analyzing amendments to the
Agreements as necessary or appropriate in connection with any proposed Chapter 11 plan, the
MBS Settlement Agreement or the Platform Sale. Notwithstanding the foregoing, nothing in this
paragraph 18 shall require any Debtor (i) to repurchase any mortgage loans on the basis of
alleged breaches of representations, warranties or other requirements of the Agreements, or make
any make-whole payments with respect to any mortgage loans pursuant to the Agreements; or
(ii) to enforce, as against any other Debtor entity or any non-Debtor affiliate, any provision of the
Agreements under which such other Debtor entity or non-Debtor affiliate are required to
repurchase any mortgage loans on the basis of alleged breaches of representations, warranties or
other requirements of the Agreements, or make any make-whole payments with respect to any
mortgage loans pursuant to the Agreements; and nothing in this paragraph 18 shall be deemed to
impose liability on any Debtor with respect to such alleged breaches or make-whole payment
requirements.
19.

The Trustees shall submit invoices to (a) counsel to the Debtors,

(b) counsel to the Committee, and (c) the U.S. Trustee, and all such invoices shall include (i) an
itemization of all professional fees by task with a detailed description of the work performed in
connection with such task, (ii) a description of related expenses, and (iii) a description of any
indemnity claims. Thereafter, within thirty (30) days of presentment of such invoices, if no
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written objections to the reasonableness of the fees and expenses charged in any such invoice (or
portion thereof) is made by the Debtors, the Committee, or the U.S. Trustee, the Debtors are
authorized and directed to pay all reasonable fees, costs and expenses and all indemnity claims
referred to in paragraph 18 (including without limitation, attorney, financial advisor, consultant
and expert fees and costs) incurred postpetition by any of the Trustees relating to the
performance of each of the Trustees’ duties or the administration of the trusts or other agencies
under the Agreements (the “Trustee Expenses”) that are not subject to an objection by the
Debtors, the Committee, or the U.S. Trustee without further order from the Court. Any objection
to the payment of the Trustee Expenses shall be made only on the basis of “reasonableness,” and
shall specify in writing the amount of the contested fees and expenses and a detailed basis for
such objection. To the extent an objection only contests a portion of an invoice, the undisputed
portion thereof shall be promptly paid. If any such objection to payment of an invoice (or any
portion thereof) is not otherwise resolved between the Debtors, the Committee, or the U.S.
Trustee and the issuer of the invoice, either party may submit such dispute to the Court for a
determination as to the reasonableness of the disputed amounts. This Court shall resolve any
dispute as to the reasonableness of any fees and expenses.
20.

To the extent either the Committee, or the RMBS Trustees determine that

the Trustee Expenses were improperly or mistakenly allocated to an RMBS trust or to the
Debtors’ estates, the Committee and the RMBS Trustees reserve the right to seek to correct the
allocation of the Trustee Expenses as between the RMBS trusts or the Debtors’ estates in
accordance with the applicable Agreement, and such adjustment shall be the Committee’s and
RMBS Trustees’ sole remedy arising from a misallocation. All Trustee Expenses for which
(a) no objection under paragraph 19 has been interposed, or (b) where such an objection has been
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interposed and the amount of Trustee Expenses determined by the Court to be reasonable, shall
be entitled to administrative expense priority in the Debtors’ Chapter 11 cases notwithstanding
the entry of an order authorizing the assumption and assignment or rejection of any Agreement.
However, the Debtors will not be responsible for any fees, costs and expenses incurred with
respect to any Agreement after the entry of an order in the Debtors’ Chapter 11 cases authorizing
the rejection of such Agreement.
21.

If any or all of the provisions of this Order are hereafter reversed,

modified, limited, vacated or stayed, such reversal, stay, modification or vacatur shall not affect
the validity, priority or enforceability of any Trustee Expenses incurred prior to the actual receipt
of written notice by the Trustees of the effective date of such reversal, stay, modification or
vacatur (the “Notice Date”). Notwithstanding any such reversal, stay, modification or vacatur,
the payment of any Trustee Expenses incurred prior to the Notice Date and reimbursed prior to
or after the Notice Date by the Debtors shall be governed in all respects by the original
provisions of this Order, and the Trustees shall be entitled to all of the rights, remedies,
privileges and benefits granted in this Order with respect to payment of Trustee Expenses.
22.

Notwithstanding the Debtors’ obligations set forth in paragraphs 18 and

19, nothing in this Order shall be deemed to limit, extinguish, or prejudice the Debtors’ rights in
any way to assume and assign or reject any Agreement in accordance with Bankruptcy Code
section 365.
Other Relief
23.

Any disputes regarding the extent, application and/or effect of the

automatic stay under this Order shall be heard and determined in the Debtors’ jointly
administered bankruptcy cases pending in the United States Bankruptcy Court for the Southern
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District of New York, Case No. 12-12020 in accordance with the Case Management Order
entered in the Debtors’ cases [Docket No. 141] and such other and further orders as may be
entered by the Court.
24.

The Debtors are authorized and empowered to take all actions and execute

such documents as may be necessary or appropriate to carry out the relief granted herein.
25.

Nothing herein shall be deemed to limit the rights of the Debtors to

operate their business in the ordinary course, and no subsequent order shall be required to
confirm such rights.
26.

Notwithstanding the relief granted herein and any actions taken hereunder,

nothing contained herein shall constitute, nor is it intended to constitute, the assumption of any
contract or agreement under Bankruptcy Code section 365 or the waiver by the Debtors or their
non-Debtor affiliates of any of their rights pursuant to any agreement by operation of law or
otherwise.
27.

Notwithstanding anything to the contrary in this Order, any action to be

taken pursuant to the relief authorized in this Order is subject to the terms of any cash collateral
order or debtor in possession financing order entered in these chapter 11 proceedings. All
amounts authorized to be paid pursuant to this Order are subject to the limitations and
restrictions imposed by the Approved DIP Budget (as defined in the DIP Credit Agreement). To
the extent that there is any inconsistency between the terms of this Order and the terms of any
order relating to postpetition financing or cash collateral, the terms of the orders relating to
postpetition financing or cash collateral shall govern.
28.

Notwithstanding anything herein to the contrary, this Order shall not

modify or affect the terms and provisions of, nor the rights and obligations under, (a) the Board
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of Governors of the Federal Reserve System Consent Order, dated April 13, 2011, by and among
AFI, Ally Bank, ResCap, GMAC Mortgage, LLC, the Board of Governors of the Federal
Reserve System, and the Federal Deposit Insurance Corporation, (b) the consent judgment
entered April 5, 2012 by the District Court for the District of Columbia, dated February 9, 2012,
(c) the Order of Assessment of a Civil Money Penalty Issued Upon Consent Pursuant to the
Federal Deposit Insurance Act, as amended, dated February 10, 2012, and (d) all related
agreements with AFI and Ally Bank and their respective subsidiaries and affiliates.
29.

Nothing in this Order shall discharge, release, or otherwise preclude any

setoff or recoupment right of the United States of America, its agencies, departments, or agents.
30.

The requirements set forth in Bankruptcy Rule 6004(a) are satisfied.

31.

Notwithstanding the possible applicability of Bankruptcy Rules

2002(a)(3), 6004(h), 7062 or 9014, the terms and conditions of this Order shall be immediately
effective and enforceable upon its entry.
32.

This Court shall retain jurisdiction with respect to all matters relating to

the interpretation or implementation of this Order.

Dated:

July 13, 2012
New York, New York

_____/s/Martin Glenn_______
MARTIN GLENN
United States Bankruptcy Judge
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