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1. Changes in Bankruptcy Rules and Procedures that are Important to you 
 

On December 1, 2011, new rules regarding Bankruptcy Procedure Rule Numbers 3001 
and 3002.1 took effect regarding changes in proofs of claim to be filed by holders of mortgage 
claims and supplemental forms required to be filed for changes in payment. Many counsel have 
asked for additional information regarding these rule changes. Included in this newsletter is a 
copy of information prepared by Chapter 13 Trustee Debra Miller of South Bend, Indiana which 
provides an excellent tutorial on the changes regarding the filing of proof of claim by mortgage 
holders. 
 

2. Please do not Filter Trustee Interim Reports  
(Responding to them can help get a case confirmed!) 

 
For the past 3 years the Chapter 13 office has filed notices to make counsel aware of 

issues in their cases. These notices include the following: 
 

• Notice – Statement Adjourning 341 Meeting of Creditors 
• Notice - Plan Cannot be Recommended for Confirmation 

 
Please note that these notices appear on the Court’s docket system on the title  

“Trustee’s Interim Report” (when case not recommended for confirmation)  and Statement 
Adjourning 341 Meeting when the 341 Meeting is not concluded. 
 
       These notices are meant to bring issues to the attention of counsel which are holding up 
the case from proceeding to confirmation. Sometimes the issue is feasibility, as a claim has come 
in higher than anticipated or a claim objection may need filed regarding the rate of interest if the 
interest rate claimed is much higher than requested in the plan.  These notices also can serve as a 
reminder that notice time has expired and that counsel needs to prepare the necessary order to 
grant the relief requested in their pleading on a default basis. 
 

A large number of counsel have a filtering system on their internal computer system 
which filters notices, including those sent by the Chapter 13 office.  The Chapter 13 office 
expends a great deal of resources in providing this information to counsel and is one of the few 
trusteeships nationwide who provides this type of feedback to counsel. These notices are meant 
to help move plans forward without the need for a motion to dismiss, which can upset debtors 
trying their best to succeed in a Chapter 13 bankruptcy. However, a response by debtors’ counsel 
is required to resolve these items. Recently, the Chapter 13 office began filing Motions to Strike 
the No Look Attorney Fee upon counsel who failed to respond to notices and address 



outstanding issues in their cases. At those hearings, it was discovered that some counsel may use 
a filtering system which either deletes or sends notices to a spam file where they are not 
reviewed by the attorney or their staff. The Trustee is asking all counsel to adjust their computer 
systems so that these notices are not filtered and can be reviewed timely by the appropriate 
person in counsel’s law office. The filing of motions to dismiss and to strike attorney fees is in 
no one’s best interest. 
 

Please note that these notices are in addition to the 341 status sheet counsel receive at the 
time of the 341 meeting which lists outstanding items which require a response in order for the 
case to proceed. 
 

For reference, please find attached copies of the notice that the 341 meeting cannot be 
concluded and also a notice that the plan cannot be confirmed. 
 

These notices were designed three years ago at the request of some of the local debtor’s 
counsel.  If you have suggestions on how the notices can be made more useful, please send your 
suggestions to the Trustee at krucinski@ch13akron.com. 
 

3. Personal Financial Management Instructional Course 
Monday, June 4, 2012 

 
The Chapter 13 office will hold its next Personal Financial Management Instructional 

Course on Monday, June 4, 2012, from 5:30 PM to 8:00 PM at the main library in downtown 
Akron. As counsel are aware, if debtors fail to take the course, they will not be eligible for a 
Chapter 13 discharge. Without the discharge, creditors can reinstitute penalties and interest from 
the date of filing, keep all money paid through the Chapter 13 plan and initiate new garnishments 
against the debtors’ income for the unpaid balances of claims. 
 

At any given point in time, there are nearly 1,000 active Chapter 13 cases filed in Akron 
where there is no Personal Financial Management Instructional Course certificate on file. The 
Trustee would ask all counsel to continue to review their files and work with their clients to get 
them to take a course, either through the Chapter 13 program or through a program of counsels’ 
choosing, which will allow the debtors to fulfill this important requirement for discharge. Since 
the Chapter 13 office has been conducting these classes since 2008, there has been a steady 
increase in the number of debtors who have earned a discharge. While there are many factors, it 
does appear that educating the debtors about the process early in the program will increase their 
chances of ultimately being successful and earning the discharge. 
 

The Chapter 13 office will continue the tradition of filing all certificates with the Court 
for debtors who take the Personal Financial Management Instructional Course through the 
Chapter 13 office. 
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In an effort to accommodate debtors who may not know their particular work 
schedule until the last minute, the Trustee has begun allowing unregistered debtors to 
participate in the course provided that they are at the library timely and have proper photo 
identification. It does take a little longer to complete the paperwork for debtors who do not 
register early but the Chapter 13 office understands that many debtors do not know their 
work schedules until the last minute. 
 

A copy of the flyer for the June 4, 2012, class is attached to this newsletter for counsel to 
share with their clients. 
 

4. New Form Objection Regarding Motions to Modify 
 

Please note that the Chapter 13 office has begun using a new template when an objection 
is necessary in response to a motion to modify. Several counsel have requested a quicker 
response regarding motions to modify. In order to provide that notice a form objection regarding 
motions to modify has been developed. The form objection to a motion to modify will generally 
state an objection based on the following: 

 
• Failure to provide amended schedules I and J to support the motion to modify. 

Please note that some counsel prefer to incorporate the amended schedules I and J 
information directly into the motion and that is acceptable as long as the 
information is provided. 

• Failure to provide current paystubs to support the requested modification. 
• Failure to provide the most recent tax returns to support the modification. 
• Other items which require a specific explanation on a case by case basis. 

 
As represented by the above items, this objection is generally procedural in nature and 

generally reflects that not enough information has been provided to allow a proper review of the 
motion to modify.  Historically, most motions to modify are granted by agreed entry between the 
debtor and Trustee.  It is expected that practice will continue.  As requested by counsel, the 
template objection will attempt to allow a quicker response time on pending items concerning the 
proposed modification. 
 

A copy of the objection to motion to modify is attached for reference. 
 

5. Frivolous Requests for Audited Payoffs cannot be honored by the Chapter 13 
office due to the volume of said requests.  Requested Information is already On-
Line and can be accessed by Parties free of charge on a 24/7 basis. 

 
The Chapter 13 office has begun receiving an increasing number of frivolous requests for 

audited payoffs by counsel which provides no explanation other than the debtor would like to 
know the payoff of their case.  Audited payoffs are time consuming to prepare and are generally 
reserved for bar date reviews, motions to modify,  when a motion to pay off the plan is filed, and 
at the closing of the plan. 
 



To allow debtors, debtor’s counsel, and creditors to have access to approximate payoff 
information, the Chapter 13 Trusteeship in Akron has for several years participated in on-line 
services to allow all parties to have internet access to case information.  These services are 
available on the internet and are free of charge to the parties. 

 
 
      Two online services can be accessed from the Chapter 13 website at 
www.chapter13info.com. Those sites are as follows: 
 
 

• Bankruptcy Link – This feature has been used by many counsel for many years 
to access Chapter 13 records and is provided at no cost to debtors’ counsel and 
creditors. 

 
• National Data Center – This is an easier to read report on a status of the case and 

is provided at no cost to debtors and debtors’ counsel. There is a cost for creditors 
to use the National Data Center. The National Data Center is a separate entity 
from the Chapter 13 office in Akron, and therefore; the Chapter 13 office does not 
dictate any pricing set by the National Data Center. 

 
If there is a valid reason for an audited payoff amount as in the debtor is actually 

contemplating receiving enough funds to payoff a case, then the Chapter 13 office will work with 
counsel to provide said information. Please allow at least 30 days from the request in order to 
receive said information. 
 

In addition to the online services available 24/7, annual ledgers were mailed to all debtors 
in January 2012. 
 

Recently, instead of helping their clients use the on line resources, too many counsel 
routinely fax a request to the Chapter 13 office or tell the debtor to call themselves instead of 
using the on-line sources.  These frivolous payoff requests have now got so numerous that they 
can no longer be honored. 
  

Please find attached a copy of the information provided to the debtors at the time of the 
341 meeting with instructions on how to access their case on line.   The Trustee requests that all 
counsel work with their clients to remind them of the on-line resources. 
 
 

6. Please Submit Orders to Chapter 13 Office After Notice Time has Expired 
 

Some counsel have begun filing motions and immediately sending an order over to the 
Chapter 13 office for review and approval. Most of these motions require a minimum 21 day 
objection and notice period.  Often said notice time has not expired when counsel sends the order 
over to the Chapter 13 office   Please do not submit orders to the Chapter 13 office until the 
appropriate notice time has expired as due process requires that parties in interest have an 
opportunity to review the pleading to determine if they are going to respond.  Orders sent to the 

http://www.chapter13info.com/


Chapter 13 office prior to the expiration of the notice time will be discarded and will need 
resubmitted after the notice period has expired. 
 

7. Current Issues with Pay Suspensions – As of April 1, 2012, the Employer must 
be Included in the Certificate of Service. 

 
The Chapter 13 office attempts to work with counsel to timely and accurately honor all 

pay suspension requests. It is often necessary at some point in a 60 month applicable 
commitment period that a pay suspension will be necessary by the debtor. The Trustee asks that 
counsel note the following: 

 
• EMPLOYER SHOULD BE SERVED WITH THE PAYROLL 

SUSPENSION ORDER. When filing the motion and order to suspend pays, the 
debtor’s employer should be on the service list especially when the payment is 
being made by payroll deduction. Effective April 1st, orders that do not include 
the name and address of the employer on the certificate of service will be returned 
to counsel for correction. Please remember if the employer is not served with the 
order, the employer does not know the wage deduction needs to cease for the 
suspension period. 

 
• WHAT IF THE CHAPTER 13 OFFICE RECEIVES FUNDS DURING THE 

SUSPENSION PERIOD? Pay suspension orders in Akron should always 
include language allowing the Chapter 13 Office to return funds received from the 
employer during the suspension period to be returned to the debtor. Including this 
language allows for the quick administration of the refund without the need for 
additional court orders. 
 
Please be aware that money returned to the debtor during a pay suspension is by 
the date it is received by the Chapter 13 office, not when it is deducted by the 
employer. At the beginning of the suspension period funds may be received that 
were deducted before the suspension started (which is returned to the debtor), so 
at the end the debtor may not receive funds taken during the suspension, but not 
received by the Trustee during the suspension period.  It should all even itself out. 

 
8. Issues with Motions to Complete Early 

 
In an effort to help debtors earn a discharge, it is sometimes possible for debtors to 

complete plans earlier than the applicable commitment period if they are using exempt funds, or 
liquidating property which has already been properly valued on the bankruptcy petition and 
calculated into the equity calculation.  

 
Motions to complete early are useful when the debtor has timely, accurately and in good 

faith completed two-thirds or more of their proposed plan payments but due to circumstances 
beyond their control they are not able to complete said plan payments through regular wage 
deductions and must either use exempt property, liquidation of property, or non debtor funds to 
complete the plan. 



 
A motion to complete early is, in essence, a motion to modify the Chapter 13 plan.  These 

motions must be served on all parties with a minimum 21 day objection period.  The motion 
must include a full disclosure on the source of the funds. 

 
In order for the Chapter 13 office to evaluate whether or not the debtors have devoted 

best efforts into the plan, the following information is necessary in order to evaluate a motion to 
complete earlier than the applicable commitment period: 

 
• Most recent tax returns 
• Most recent pay stubs with paid to date information 
• Amended Schedules I and J with current income and expense information. 
• An affidavit signed by the party who may be providing funds to the debtor in 

order to complete the Chapter 13 payments. 
• If the debtor is paying said funds by taking out a retirement loan or retirement 

fund distribution, copies of the loan papers and distribution papers must be 
submitted to the Chapter 13 office for review.  

• Full details, including the probate court accounting if the debtor is using an 
inheritance to complete the plan.  If the debtor is paying off the plan early by 
using funds received by way of a severance package, details of the severance 
package must be provided. 

 
Please note that the following are recent examples of improper motions to complete 

early: 
 
1. A motion to pay off the plan at a low percentage when the case was not  

even confirmed. 
 

2. A motion to complete early when the debtors were having no trouble making 
payments but wanted to take out exempt retirement funds to complete the plan.  If 
the debtors are having no problem with their plan payments it does not seem 
prudent to use exempt funds and certainly is not in the debtor’s best interest. 

 
3. A motion to complete early at a low percentage but failing to disclose  

the source of the funds and total amount of funds the debtor received. 
 

Plans cannot be completed early through an increase in wages or other income as said 
funds are already part of the Chapter 13 estate and already subject to the best efforts test in 
repayment of creditors during the applicable commitment period.  

 
Motions to complete early generally require an increase in the dividend to unsecured 

creditors. 
 
The Chapter 13 office will continue to monitor motions to complete early on a case by 

case basis and will either support or object to said motions as necessary.  
 



9. Increase in Filing Fee for Relief from Stay Motions 
 

Administrative Order 09-6, Order Governing Procedures Regarding Second Chance 
Orders Including Allowance of Creditor Attorney Fees and Costs (copy enclosed for reference), 
allows creditors to seek repayment of the filing fee for filing a relief from stay action. Within the 
last couple of months, the filing fee has increased from $150 to $176. The Trustee has noticed 
that not all creditors have adjusted their templates for the increase in said cost.  

 
Additionally, the Trustee would ask that all counsel review said order as it does require 

that post-petition mortgage arrearages to become part of the Chapter 13 plan. Many counsel are 
trying to circumvent this order by again having debtors pay the arrearage directly over a 6 month 
time frame even though there has been no amended schedules I and J to substantiate how the 
debtor will afford to do so. These agreements are designed to fail with the creditor not being paid 
and the debtor losing the home. More troubling is attorney fees for creditors are asked to be put 
inside the plan while the arrearage is paid outside.  Creditor attorneys know these entries will fail 
and that is why they want the attorney fees inside the plan so that they are paid from estate funds. 
This is exactly the type of scenario which gave rise to Administrative Order 09-6 and the Trustee 
has declined to sign said orders with this language and will oppose said orders as necessary. 

 
The Trustee has continually asked that the source of funds be stated in said order if the 

debtor is paying the post petition arrearage directly over six months.  Lately, the explanations 
seem to be more a template response and not necessarily correct as the assertion made.  Effective 
April 1, 2012, if the funds are coming from a family member an affidavit signed by the family 
member should be supplied to the Chapter 13 office as proof said funds are coming from a third 
party.  

 
Orders which say the debtor will pay said funds through overtime or increased wages will 

require amended schedules I and J before said order can be processed. 
 

It is in everyone’s best interest that the post petition arrearage comes into the plan so that 
the debtor has a reasonable opportunity to save the home, and both creditors and their counsel 
are paid. 
 

10. Motions to Modify Post-Confirmation Stipulating the Surrender of Property will 
be Opposed by the Trustee Effective April 1, 2012. 

 
Effective April 1, 2012, the Trustee will be filing objections to any motions to modify 

which seek to surrender property post-confirmation without the creditor’s approval. It is the 
Trustee’s view that said surrender violates In Re Adkins, 425 F.3d 296 (2005) (Sixth Circuit 
Court of Appeals). 

 
Said motions violate the In Re Adkins decision as they seek to reclassify a claim from 

secured to unsecured status post confirmation.  If the creditor signs a consent entry to the 
surrender of property and agrees to be treated as an unsecured creditor that would be acceptable. 
However, when the creditor does not respond and there is an attempt to reclassify their claim, it 
appears that said reclassification violates the 6th circuit case law.  



  
 Creditors should be aware that some of these changes are being made as a motion to 

modify post confirmation and not a motion to surrender property which may be why some 
creditors have not noticed this issue and responded accordingly. 

 
 A copy of In Re Adkins is attached to this newsletter. 

 
11. Revised Agreed Entry Regarding Trustee’s Motion to Dismiss 

Ten Day Letters to Be Limited 
 

In the past, the Trustee has resolved many motions to dismiss by giving debtors a 2nd 
chance to save their Chapter 13 plan and work towards a discharge. These agreed entries often 
stipulate that a 10 day warning letter will be sent to debtors and debtors’ counsel before an order 
of dismissal is filed with the Court. 

 
In a disturbing trend, some counsel have begun opposing the 10 day letters saying “to the 

best of the debtor’s knowledge and belief the debtor believes he is current in plan payments” (or 
similar language.) However as stated above (in item 5) both the debtor and debtors counsel have 
online access to the Chapter 13 records and would be able to verify  whether or not the debtor 
made payments. This has resulted in multiple 10 day letters being filed in some cases In essence, 
the debtor is not asking for a 2nd chance but is asking for, in some cases, a 5th, 6th, 7th or 8th 
chance. These debtors will not make a payment until a 10 day letter is filed and served on them. 

 
The revised agreed entry stipulates that the 10 letters will be limited to 2 opportunities 

and that partial payments will not be considered in compliance with the agreed entry. If debtors 
are having trouble making their plan payments, counsel should modify their plan as applicable 
and necessary. 
 

12. Adding Creditors after the Petition Filing Date 
 

Often during the 341 meeting, debtors will inform their counsel that they forgot to add 
certain creditors to their Chapter 13 petition. That is exactly why 341 meetings are held; so any 
inaccuracies or omissions which were not intentional can be corrected. 

 
The Trustee asks all counsel when adding creditors after the filing date that said notice 

advises the creditors that they have 90 days from the date of the notice to file a claim or they will 
be discharged upon the successful conclusion of the case. By adding creditors without giving a 
set time frame, counsel may be inadvertently giving creditors the right to file a claim all the way 
through the 60th month of the Chapter 13 plan. Additionally, by not setting a time frame, it can 
be argued that said claim may not be discharged at the successful conclusion of the case. 

 
 
 
 
 

 



13. Case Law – Recent Sixth Circuit Decisions 
 

Seafort v. Burden (In re Seafort), 2012 U.S. App. LEXIS 2927 (6th Cir. 2012). 
 

In consolidated appeals, Burden, a Chapter 13 trustee sought review of two rulings from 
the United States Bankruptcy Court for the Eastern District of Kentucky, The Trustee had 
objected to confirmation in two cases on the basis that debtors who were paying on 401(k) loans 
were required to contribute the excess income into their bankruptcy plan once the loans were 
paid in full. The Bankruptcy Court overruled the Trustee’s objections, holding that the debtors 
could use income that became available once their 401(k) loans were repaid to commence 
making voluntary contributions to their retirement plans. The Trustee appealed to the Bankruptcy 
Appellate Panel which reversed the Bankruptcy Court. The Debtors then appealed to the Sixth 
Circuit. 
 

The issue before the Sixth Circuit was whether Chapter 13 debtors who were repaying 
401(k) loans, but not making any 401(k) contributions at the time their bankruptcy petitions were 
filed, could use the income which became available when the loans were repaid to start making 
contributions to their 401(k) plans rather than committing the extra income to repay creditors. On 
appeal, the Sixth Circuit held that the income which became available after the 401(k) loan was 
repaid was not excluded from the property of the estate under 11 U.S.C. § 541(a) and (b). Only 
401(k) contributions that were being made at the commencement of the case were excluded from 
property of the estate under § 541(b)(7). Income that became available after the filing of a case 
was "projected disposable income," and that income was not excluded from property of the 
estate. Projected disposable income had to be used to pay creditors pursuant to 11 U.S.C. § 
1325(b)(1)(B) and could not be used to commence making payments to a retirement plan. Once 
the debtors repaid their 401(k) loans, the funds that became available had to be committed to the 
plan for the repayment of unsecured creditors. 

 
United States v. Carroll, 2012 U.S. App. LEXIS 1688 (6th Cir. Mich. 2012) 

 
In 2008, the Chapter 13 Trustees serving the Eastern District of Michigan Bankruptcy 

Court began to seek and receive orders directing the Internal Revenue Service to automatically 
send tax refunds from debtors in a pending Chapter 13 case directly to the Chapter 13 Trustee 
administering the debtors’ case. The IRS did not initially oppose these orders and thus redirected 
the affected tax refunds directly to the trustees who redistributed them according to the priorities 
of the plan. In September 2009, the IRS changed their view on this issue as it became more 
burdensome for the IRS to separate Chapter 13 debtors from the rest of the taxpayers and take 
special precautions for the debtors. 
 

The IRS filed a formal complaint in the district court, alleging that the bankruptcy court 
orders directing refunds to automatically be distributed to the trustees violated the United States’ 
sovereign immunity. The U.S. sought both a declaratory judgment preventing the trustees from 
enforcing the existing refund redirection provisions and a writ of mandamus prohibiting the 
bankruptcy court from including these provisions in future Chapter 13 plans. The district court 
granted both forms of relief. The trustees appealed to the Sixth Circuit Court of Appeals. 
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The Sixth Circuit Court held that they lacked standing to rule on the merits of the lawsuit. 
The Court held that the IRS should appeal the orders issued by the Bankruptcy Court, not bring 
suit against the Chapter 13 trustees who sought and were granted automatic turnover of debtors’ 
tax refunds. The entity causing the “injury” to the IRS was the Bankruptcy Court due to the 
orders issued, not the trustees. The Sixth Circuit Court vacated the district court’s judgment and 
remanded the case for an order dismissing the action for lack of jurisdiction. 
 
 
 
 

SAVE THE DATE 
 

     White Williams Seminar 
     Hartville Kitchen 
     June 22, 2012  

 
 
 
 
 



Changes in Banlcruptcy Rules of Procedure

that are Important to you



Changes in Bankruptcy Rules of Procedure that are important to you 

 New rules took effect December 1, 2011 

 Rule 3001 and 3002.1 

 New forms took effect December 1, 2011 

 New POC form and supplements  

Proof of Claims- Rule 3001 is amended 

 Rule 3001 is amended to include the following: 

(C)       If a security interest is claimed in property that is the debtor’s principal residence, the attachment 
prescribed by the appropriate Official Form shall be filed with the proof of claim.  If an escrow account 
has been established in connection with the claim, an escrow account statement prepared as of the date 
the petition was filed and in a form consistent with applicable nonbankruptcy law shall be filed with the 
attachment to the proof of claim. 

(D)       If the holder of a claim fails to provide any information required by this subdivision (c), the court 
may, after notice and hearing, take either or both of the following actions: 

 (i)  preclude the holder from presenting the omitted information, in any form, as evidence in any 
contested matter or adversary proceeding in the case, unless the court determines that the failure was 
substantially justified or is harmless; or  

 (ii)  award other appropriate relief, including reasonable expenses and attorney’s fees caused by 
the failure. 



 



 

Proof of Claim- Real Party in Interest 

 Who has standing to file the Proof of Claim? 

 Real Party in Interest v. Standing 

 Veal v. American Home Mortgage Servicing, Inc. (In re Veal) 449 B.R. 542 (BAP AZ June 10, 
2011). 

 The BAP considered the decision of the bankruptcy court granting a mortgage creditor’s 
motion for relief from stay.  The BAP found that, by failing to demonstrate evidence of 
the underlying mortgage note – only proof of the assignment was shown – the 
mortgage creditor failed to establish it had standing to move for relief from the 
automatic stay. 

 



Best Practices for Proof of Claims 

 Notes 

 Bearer or Holder 

 Mortgage or Deed of Trust 

 Assignments  

 

New Rule- 3002.1(b) 

 In Chapter 13 for claims secured by an interest in the Debtor’s Principal Residence 

 Holder of the Claim is required to filed as a supplement to the POC 

 Any payment change due to interest rate or escrow change no later than 21 days before a 
payment is due. 

 Use Form B 10 (Supp. 1) attaching any RESPA escrow analysis if applicable.  



 

 

New Rule 3002.1(c)  
Notice of Payment Changes 

 In Chapter 13 for claims secured by an interest in the Debtor’s Principal Residence 

 Holder of the Claim is required to file as a supplement to the POC 

 Notice itemizing all fees, expenses, or charges (1) that were incurred in connection with the 
claim after the bankruptcy case was filed, and (2) that the holder asserts are recoverable against 
the debtor or against the debtor’s principal residence.   



 Notice shall be served within 180 days after the date on which the fees, expenses, or charges 
are incurred. 

 Can be filed by Creditor or Creditor’s agent.  

 



 

Rule 3002.1(e)  
Determination of Fees, Expenses or Charges 

 Debtor or Trustee can ask court to review the fee, charge or expense filed under 3002.1(c). 

 On motion by debtor or trustee, filed no later than one year after the service of the notice, the 
court shall hold a hearing to determine whether payment of the fee, expense or charge is 
required by the underlying agreement and applicable non bankruptcy law to cure a default or 
maintain payments in accordance with § 1322(b)(5) of the Code.  

 



Rule 3002.1 (f)  
Notice of Final Cure Payment 

 Within 30 days after the debtor completes all payments under the plan,  

 Trustee shall file and serve on the holder of the claim, the debtor, and debtor’s counsel 

 Notice stating that the debtor has paid in full the amount required to cure any default on the 
claim.  

 Notice shall also inform the holder of its obligation to file and serve a response under 
subdivision (g).   

 Notice may also be filed by Debtor.  

 



Rule 3002.1(g) Response to  
Notice of Final Cure Payment 

 Within 21 days after service of the notice under subdivision (f) of this rule,  

 the Holder shall file a statement indicating  

 (1) whether it agrees that the debtor has paid in full the amount required to cure the 
default on the claim, and  

 (2) whether the debtor is otherwise current on all payments consistent with § 
1322(b)(5) of the Code.   

 The statement shall itemize the required cure or post petition amounts, if any, that the holder 
contends remain unpaid as of the date of the statement.   

 The statement shall be filed as a supplement to the holder’s proof of claim and is not subject to 
Rule 3001(f). 

Rule 3002.1 (h)  
Determination of Final Cure and Payment 

 On motion of the debtor or trustee filed within 21 days after service of the statement under 
subdivision (g) of this rule, the court shall, after notice and hearing, determine whether the 
debtor has cured the default and paid all required post-petition amounts. 

Rule 3002.1 (i)  
Failure to Notify 

If the holder of a claim fails to provide any information as required by subdivision (b), (c), or (g) of this 
rule, the court may, after notice and hearing, take either or both of the following actions: 

 (1) preclude the holder from presenting the omitted information, in any form, as evidence in any 
contested matter or adversary proceeding in the case, unless the court determines that the failure was 
substantially justified or is harmless; or  

If the holder of a claim fails to provide any information as required by subdivision (b), (c), or (g) of this 
rule, the court may, after notice and hearing, take either or both of the following actions: 

 (2) award other appropriate relief, including reasonable expenses and attorney’s fees caused by 
the failure. 

 



O.F. 10 
Proof of Claim 

 

 

Old 

7. Documents: Attach redacted copies of any documents that support the claim, such as promissory 
notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. You may also attach a summary. Attach redacted copies of 
documents providing evidence of perfection of a security interest. You may also attach a summary. (See 
instruction 7 and definition of “redacted” on reverse side.) 

New 

7. Documents: Attached are redacted copies of any documents that support the claim, such as 
promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, 
judgments, mortgages, and security agreements. If the claim is secured, box 4 has been completed, and 
redacted copies of documents providing evidence of perfection of a security interest are attached. (See 
instruction #7, and the definition of “redacted”.) 

 



 
Old 

 

New  

 

 

 

 



Trustee Interim Reports:

1. Copy of 341 Status Sheet

2. Copy ofNotice that 341 Cannot be Concluded

3. Copy ofNotice that Plan Cannot be Confirmed



CHAPTER 13

TRUSTEE

BTHLRUCfNSK!

Ons Cascade Plaza

SUITE 2020

AKRON, OHIO 44308

(330) 762-6335

FAX: (330) 762-7072

NAME:.

EXAMINATION SHEET-CHAPTER 13

FIRST MEETING OF CREDITORS

DATE:

COUNSEL: CASE NO:

The First Meeting of Creditors has been concluded.

The First Meeting of Creditors has been adjourned for the following reasons:

NOTICE

If you and/or your attorney do not resolve the items below by ,

the Trustee will ask the court to dismiss your case. Dismissal could result in state

court foreclosure and garnishment of your wages. Under the new bankruptcy law,

this case may be your only opportunity to save your home and reorganize your debt.

Debtor(s) did not appear

Rescheduled by attorney

Tax returns

Financial statements

Trustee to review financial statements

Trustee filing motion to dismiss

_ Schedules must be amended for:

Attorney did not appear

Chapter 13 payment

Paystubs

Proof of auto & homeowner's insurance

Bank Statements

To allow the Trustee time to review,

items must be filed by

Plan must be amended for:

Means test issues:

ATTORNEY FOR THE DEBTOR(S) DEBTOR(S)

DEBTOR(S)

White-Trustee, Canary-Attorney, Pink-Debtor



CHAPTER 13 
Keith L Rucinski 

Trustee 
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Trustee 
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Suite 2020 
Akron, Oh 44308 
(330) 762-6335 
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(330) 762-7072 
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krucinski@ch13akron.com 

THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

  

 
Now comes Keith L. Rucinski, the Chapter 13 Trustee, and hereby states that 

the 341 Meeting of Creditors has been adjourned to _________at____ for the 
following reason(s): 
 
_____Rescheduled by Attorney  _____Plan is not feasible 
 
_____Budget must be amended  _____Plan must be amended 
 
_____Tax Returns not provided  _____Paystubs not provided 
 
_____Financial Statements not provided _____Auto insurance not provided 
 
_____Homeowners Insurance not provided _____Chapter 13 payment 
 
_____Means Test needs amended  _____Pending outcome of Motion to  
               Dismiss  
 

 
 Failure to resolve all items checked by the adjourned date will result in the 
Trustee requesting the Court to dismiss the case. 
 
Keith L. Rucinski, Chapter 13 Trustee 
One Cascade Plaza, Suite 2020 
Akron, OH 44308 
 
cc: «debtor» 
 «joint» 
 «dbtr_addr1» 
 «dbtr_addr2» 
 «dbtr_addr3» 
 (via Regular Mail) 
 

«attorney» (via ECF) 

 
 

 
IN RE: 
 
«debtor» 
«joint» 
                        DEBTOR(S) 
 
 
 

 
)
)
)
)
)
)
)
)
 

 
CHAPTER 13 
CASE NO: «print_casenum» 
MARILYN SHEA-STONUM 
BANKRUPTCY JUDGE 
 
341 MEETING OF CREDITORS CANNOT 
BE CONCLUDED 
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CHAPTER 13 
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Trustee 
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THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

 
 Now comes Keith L. Rucinski, the Chapter 13 Trustee, and hereby states that 
the above Chapter 13 Plan cannot be confirmed for the following reason(s): 
 

 
«docket_report_notes» 

  
 
 The Trustee is filing this as a courtesy to the attorney of record in this case. 
The Trustee requests that if any action is needed by debtor(s) counsel that said 
counsel take necessary steps to conclude the pending matter(s) so that the Trustee 
may confirm this case at the next scheduled confirmation hearing. 
 
Respectfully submitted, 
 
/s/Keith L. Rucinski, Chapter 13 Trustee 
Ohio Reg. No. 0063137 
Joseph A. Ferrise, Staff Attorney 
Ohio Reg. No. 0084477 
One Cascade Plaza, Suite 2020 
Akron, OH 44308 
Tel 330.762.6335 
Fax 330.762.7072 
krucinski@ch13akron.com 
jferrise@ch13akron.com 
 
cc:  «attorney» 
       (via ECF)                           
 

 
 

 
IN RE: 
 
«debtor» 
«joint» 
                       
 
                               DEBTOR(S) 
 
 
 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
CHAPTER 13 
CASE NO: «print_casenum» 
 
MARILYN SHEA-STONUM 
BANKRUPTCY JUDGE 
 
NOTICE THAT CHAPTER 13 PLAN 
CANNOT BE CONFIRMED 

 
 

«debtor» 
«joint» 
«dbtr_addr1» 
«dbtr_addr2» 
«dbtr_addr3» 

(via reg MAIL) 

mailto:krucinski@ch13akron.com
mailto:jferrise@ch13akron.com


Personal Financial Management Instructional Course

Monday, June 4, 2012



Office Of 
The Chapter 13 Trustee 

Keith L. Rucinski, Trustee 
 
 

         March 13, 2012 
 

 
Personal Financial Management Instructional Course 

 
 
Pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, all people filing for 
bankruptcy after October 17, 2005, must take a Personal Financial Management Instructional Course in order to 
earn a discharge of their case.  A discharge means a successful completion of the plan and creditors paid through the 
plan may not seek further payment from you.  This course is in addition to the Credit Counseling Course that you 
took to file your Chapter 13 case.  If you have already taken both courses you may disregard this notice.   
 
The Chapter 13 Office in Akron, Ohio will be offering the Personal Financial Management Instruction Course on 
Monday, June 4th, 2012, at the Akron-Summit County Public Library, 60 S. High Street, Akron, Ohio 44308. 
Pickup of course materials and seating for the class begins at 5:30 p.m. The course runs from 6:00 p.m. to  
8:00 p.m. A parking deck is located next to the library and parking is free.  You must register for the course and 
may do so by calling 330-475-7500, or by email to edclass@ch13akron.com.  PLEASE MAKE SURE TO 
LEAVE YOUR NAME AND CASE NUMBER WHEN CALLING TO MAKE YOUR RESERVATION.  
Space is limited so please make your reservation as soon as possible. The deadline to register for the class is 
June 1st, 2012.  A photo I.D. will be necessary in order to take the course. If you require a Sign Language 
interpreter send your request to edclass@ch13akron.com. The instructor will be Keith Rucinski.  Mr. Rucinski is 
a CPA and Attorney and serves as Trustee for the Chapter 13 Office.  For the past decade he has taught college 
courses and has been a frequent speaker at local and national seminars. 
 
This free course will not be offered again until September 2012 (Date to be announced at a later date) 
 
This course is only being offered to individuals who have filed Chapter 13 with the U.S. Bankruptcy Court in 
Akron, Ohio.  The course is being offered without regard to an individual’s ability to pay.  There is no cost to 
individuals for taking the course sponsored by the Chapter 13 Office. 
 
You are not required to take this course through the Chapter 13 Office, but you must take a course which has 
been certified by the U.S. Department of Justice – U.S. Trustee Program.  The other course providers may charge 
you a fee.  The Chapter 13 Office in Akron does not pay or receive fees or other consideration for the referral of 
debtor students to or by the provider. 
 
Upon completion of the course the Chapter 13 Office in Akron will provide participants a certificate of course 
completion.  This certificate must be filed with the U.S. Bankruptcy Court in Akron, Ohio in order to earn a 
discharge in your case. 

M&C-0429/PDF/rev. 7-07/pp  

One Cascade Plaza 
Suite 2020 
Akron, Ohio 44308 

Phone: (330) 762-6335 
Fax:     (330) 762-7072 
Web:   www.chapter13info.com 

   

mailto:edclass@ch13akron.com
mailto:edclass@ch13akron.com
mailto:edclass@ch13akron.com


 

*** A PHOTO ID IS 
REQUIRED FOR 
ADMITTANCE TO THE 
SEMINAR 
 
*** IF YOU PARK IN THE 
LIBRARY PARKING DECK 
MAKE SURE TO BRING 
YOUR TICKET WITH YOU 
FOR VALIDATION 
 
 



New Form Objection Regarding Motions to Modify
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THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

 
 
 
 
 
 
 
 
 
  

 

 
Now comes Keith L. Rucinski, the Chapter 13 Trustee, and hereby objects to the  

 
 _______  Debtor(s) Motion to Modify Plan 
 
 _______  Debtor(s) Motion to Complete Plan Earlier than the Applicable  
    Commitment Period 
 
The debtor(s) have not supplied sufficient information for the Trustee to evaluate whether the 
modification represents the debtor(s) best efforts pursuant to 11 USC Section 1325(b)(1)(B). 
The Trustee requests that the debtor provide additional documents so the proposed modification 
may be evaluated. The additional documents requested are: 

 
_______  Updated paystubs for the debtor(s) 
 
_______  The most recent filed tax return for the debtor(s) 
 
_______  Any other documentation related to the requested modification  

    (i.e. 401k documentation, settlement statement on another lawsuit,  
    proof of contribution from a family member, etc.) 
 
 _______  Amended Schedules I and J 
 
            _______  Affidavit of Family Member or Friend supplying funds 
    to the debtor(s) 
 
 _______ 
 
 
 
  

 
 
 
 

  
 
 
 

IN RE: 
 
«both» 
 
  DEBTOR(S) 

 
 

 
 
 
   

CHAPTER 13 
CASE NO: «print_casenum» 
 
MARILYN SHEA-STONUM 
BANKRUPTCY JUDGE 
 
TRUSTEE’S OBJECTION TO DEBTOR(S) 
MOTION TO MODIFY CHAPTER 13 PLAN OR 
MOTION TO COMPLETE EARLIER THAN 
APPLICABLE COMMITMENT PERIOD 
 
TRUSTEE’S REQUEST FOR HEARING 
 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 (Any additional information needed can be 
inserted here) 
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WHEREFORE, the Trustee hereby requests the Court sustain the Trustee’s objection if 
these documents and other information are not provided to the Trustee’s Office and further 
requests a hearing on this matter. 
 
 
Respectfully submitted, 
 
 
 
_____________________________              
Keith L. Rucinski, Chapter 13 Trustee 
Ohio Reg. No. 0063137 
Joseph A. Ferrise, Staff Attorney 
Ohio Reg. No. 0084477 
One Cascade Plaza, Suite 2020 
Akron, Ohio 44308 
Tel 330.762.6335 
Fax 330.762.7072 
krucinski@ch13akron.com 
jferrise@ch13akron.com 
 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on _____, 2012, a copy of the foregoing was sent to:  
 
«both» 
«dbtr_addr1» 
«dbtr_addr2» 
«dbtr_addr3» 
 (via Regular mail) 

 
«attorney» 
(via ECF) 
 
Amy Good, Esquire 
Office of the US Trustee 
(via ECF) 

 
Keith Rucinski, Chapter 13 Trustee 
(via ECF) 

 
              
______________________________ 
 
Chapter 13 Trustee’s Office 

                                     

 
 

mailto:krucinski@ch13akron.com
mailto:jferrise@ch13akron.com


Information on how Debtors and their Attorney

can Access Chapter 13 Records through the

National Data Center



HOW TO ACCESS YOUR CLIENT'S
CHAPTER 13 CASE INFORMATION

ON THE INTERNET

Welcome! This website resource has been made 
available by your Chapter 13 Trustee to give you 
the latest information on your client's Chapter 
13 Bankruptcy case. The service is free to 
debtor attorneys to help you clearly monitor the 
progress your client is making in their case. To 
view your client's case online, you must first 
register for a Username and Password.

To begin, enter www.13datacenter.com into 
your Internet browser and click the Register 
link at the bottom of the Creditor & Attorneys 
box, as shown below.

NOTE: The National Data Center (NDC) 
consolidates data from a majority of 
Chapter 13 Trustees. This information is 
sent to us by the Chapter 13 Trustee and 
then posted on www.13datacenter.com  
for parties-in-interest to access. Specific 
questions pertaining to your client's 
case must be directed to the Chapter 13 
Trustee assigned to your client's case. 
The NDC cannot answer any questions 
regarding data posted on the website.

The National Data Center handles Chapter 13 
cases for the entire United States. We will 
respond to your request as quickly as possible.

You may also contact the National Data Center 
by calling (866) 938-3639. Please have the 
following information ready when calling the 
National Data Center:

    Case Number
    Name of Client's Chapter 13 Trustee
    Social Security Number
    Email Address

   Be specific when writing your message so that 
your questions can be addressed promptly.

   Once you 
have input all 
the requested 
information, 
Click Send.

   Please 
expect 1-2 
business day 
response time.

   Your Username and Password will be sent to 
the email provided during registration.

   You will automatically be re-directed to the
National Data Center homepage. Once there,
enter your Username and Password into the
grey box in the upper left-hand corner.

REGISTRATION COMPLETE CONTACT THE NDC  continued

If you have correctly followed the 3 steps, a 
confirmation screen will appear stating you 
have successfully registered with the National 
Data Center.

If you are having trouble registering for a new 
Username and Password please click on the 
"Contact Us" tab and fill out the requested 
information.

CONTACT THE NDC

Once in the “Contact Us” window, it is very 
important that ALL information is entered into 
the form. Providing the requested information 
will minimize the necessary steps in 
establishing a user account.

Helpful Hint: Write down your Username and Password 
on a piece of paper and keep it in a safe place.



DEBTOR ATTORNEY REGISTRATION FOR CASE ACCESS

w w w . 1 3 d a t a c e n t e r . c o m

After Clicking on “Get Started Now”
you will be asked a series of questions 
to confirm your client's information.

STEP 1
After submitting your information

on the first screen you will be taken
to the second screen, Step 2.

STEP 2
After correctly answering the questions 

on the second screen you will
be taken to the third screen, Step 3.

STEP 3

It is very important that you enter your 
information EXACTLY as it appears on your 
client's petition: first and last name, case 
number and social security number. 

NOTE: Case number must be 7 digits.

After you have entered all the requested 
information, Click Submit. If the information 
was entered incorrectly you will return to 
Step 1. Please re-check your information and 
Click Submit again. 

If you receive multiple error messages please 
use the form on the "Contact Us" tab.  An 
NDC representative will contact you by email 
to assist in setting up an account. 

CREDITOR NAME – Please select one of the
creditor names listed. The creditor name that
you select must be one of the creditors listed
on your client's petition.

MAILING ADDRESS – Please select your 
client's correct mailing address. The mailing 
address should be your client's personal 
mailing address, and not the mailing address 
of the creditor.

TRUSTEE NAME – Please select the name
of the Chapter 13 Trustee that has been
assigned to your client's case. The name of 
the trustee assigned to your client's case is 
on your client's petition. Click Submit.

FIRST NAME – Your First Name.
LAST NAME – Your Last Name.
FIRM NAME – Your Law Firm's Name.

USERNAME – Choose a Username that
you would like to use to log on to view your
case information. (maximum 8 characters)

PASSWORD – Choose a password and enter 
it. (maximum 8 characters)

EMAIL ADDRESS – Enter your Email Address.
Click Submit.
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In re: MATTHEW ADKINS, Debtor. DAVID WM. RUSKIN, Trustee,
Plaintiff-Appellant, v. DAIMLERCHRYSLER SERVICES NORTH AMERICA,

L.L.C., (Creditor), Defendant-Appellee.

No. 03-1087
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October 4, 2005, Decided

October 4, 2005, Filed

PRIOR HISTORY: [**1] Appeal from the United
States District Court for the Eastern District of Michigan
at Detroit. No. 02-71578. Paul D. Borman, District Judge.
Ruskin v. Daimler Chrysler Servs. N. Am., L.L.C. (In re
Adkins), 307 B.R. 880, 2002 U.S. Dist. LEXIS 27257 (
E.D. Mich., 2002)

COUNSEL: ARGUED: Gordon S. Gold, SEYBURN,
KAHN, GINN, BESS & SERLIN, Southfield, Michigan,
for Appellant.

Charles L. McKelvie, Troy, Michigan, for Appellee.

ON BRIEF: Gordon S. Gold, Tova Shaban, SEYBURN,
KAHN, GINN, BESS & SERLIN, Southfield, Michigan,
for Appellant.

Elizabeth M. Abood, Daniela Dimovski, SHERMETA,
CHIMKO & KILPATRICK, Rochester Hills, Michigan,
for Appellee.

JUDGES: Before: BATCHELDER and MOORE,
Circuit Judges; CALDWELL, District Judge. *

CALDWELL, D. J., delivered the opinion of the court, in
which BATCHELDER, J., joined. MOORE, J., delivered
a separate dissenting opinion.

* The Honorable Karen K. Caldwell, United
States District Judge for the Eastern District of
Kentucky, sitting by designation.

OPINION BY: Karen K. Caldwell

OPINION

[*297] [***2] KAREN K. CALDWELL, District
Judge. Plaintiff David Ruskin, Standing Chapter 13
Trustee for the Eastern District of Michigan ("Trustee"),
appeals the district court's decision in favor of
DaimlerChrysler Services North America, L.L.C.
("DaimlerChrysler"), in the Trustee's appeal from [**2] a
decision of the bankruptcy court. The Chapter 13 debtor,
Matthew Adkins, had defaulted on his car payments, and
DaimlerChrysler, holder of a claim secured by Adkins's
car, moved to repossess the vehicle. The Trustee argued
that any debt remaining after the repossession and sale of
the car at auction should be reclassified as an unsecured
claim; DaimlerChrysler argued, and the bankruptcy court
and the district court agreed, that this court's decision in
Chrysler Financial Corp. v. Nolan (In re Nolan), 232
F.3d 528 (6th Cir. 2000), foreclosed such a
reclassification. For the reasons explained below, we
AFFIRM the district court's decision.
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I. FACTUAL BACKGROUND

On August 17, 2001, Adkins ("Debtor") filed a
Chapter 13 petition and proposed plan. On September 13,
2001, DaimlerChrysler filed a proof of claim secured by
the Debtor's 1997 Plymouth Neon ("Neon") for $
5,963.81 at 18.75% interest, valuing the Neon at $
5,842.50. The Debtor's proposed plan valued the Neon at
$ 5,525.00, and proposed an interest rate of 12%.
DaimlerChrysler filed objections to the proposed plan
based on the value and interest rate proposed by the
debtor.

Following a confirmation [**3] hearing and
resolution of both the Trustee's and DaimlerChrysler's
objections, the bankruptcy court confirmed a plan ("the
Plan") on November 8, 2001. The confirmed Plan set the
value of the Neon at $ 5,842.00; DaimlerChrysler's
secured claim was subject to "cram down" to that amount
under 11 U.S.C. § 1325(a)(5)(B)(ii), with the remaining
deficiency balance transformed into an unsecured claim
for $ 121.81. The Plan provided that the $ 5,842.00
secured claim should be paid by 59 monthly payments of
$ 136.00 and interest at 14% per annum. The Plan
provided that these payments on the secured claim would
be paid by the Trustee from payments the Debtor made to
the Trustee. The Plan provided that general unsecured
creditors receive no less than 100% on all filed claims.

Following confirmation, the Debtor failed to remit
the payments to the Trustee as required by the Plan. 1

DaimlerChrysler received no payments on its claims after
December 6, 2001. After more than sixty (60) days
passed without any payments from the Debtor,
DaimlerChrysler moved for relief from the automatic stay
to repossess and sell the Neon. As part of that motion,
DaimlerChrysler [*298] requested that [**4] any
deficiency balance, or the difference between the amount
still owed to it on the previously allowed secured claim of
$ 5,842.00 and the proceeds from selling the Neon at
auction, should be paid to it as a secured claim as set
forth in the original confirmed Plan after filing an
amended Proof of Claim. The Trustee objected to the
latter request, and a hearing was held. 2 The bankruptcy
court granted the motion for lifting the automatic stay and
held that this court's decision in Chrysler Financial Corp.
v. Nolan (In re Nolan), 232 F.3d 528 (6th Cir. 2000),
[***3] required that any deficiency resulting from the
sale of the repossessed automobile be paid as a secured
claim. 3 In re Adkins, 281 B.R. 905, 910 (Bankr. E.D.

Mich. 2002).

1 There is nothing in the record before the Court
that indicates why Debtor defaulted on his Plan
payments. The Trustee admitted that Debtor
defaulted on payments to the Trustee.
2 Debtor did not respond in writing to
DaimlerChrysler's motion. However, his attorney
appeared on his behalf at a hearing before the
bankruptcy court and represented to the
bankruptcy court that Debtor "agreed" with the
Trustee's objection. Debtor ceded advocacy of the
objection to the Trustee.

[**5]
3 The bankruptcy court ruled from the bench on
the deficiency issue on April 11, 2002, then issued
a written order lifting the stay on April 12, 2002.
The bankruptcy court issued a written opinion on
the deficiency issue on June 18, 2002.

The Trustee then appealed to the district court, which
initially refused to hear the appeal because the
foreclosure had not yet taken place. 4 Once "actual
repossession, sale and assertion of a secured claim for the
deficiency by Daimler Chrysler [sic]" took place, 5 the
appeal was reinstated nunc pro tunc. The district court
had subject matter jurisdiction under 28 U.S.C. § 158.

4 According to the district court's order of
dismissal, Debtor cured his original December
2001 default following the bankruptcy court's
decision and continued making payments until
August 2002. After missing a required payment
on August 17, 2002, however, Debtor was once
again in default, but DaimlerChrysler had not yet
repossessed the car when the district court
initially denied the Trustee's appeal. There is no
evidence in the record before us as to why Debtor
defaulted the second time.

[**6]
5 According to the record, DaimlerChrysler
repossessed the Neon on September 16, 2002. The
repossession took place pursuant to the
bankruptcy court's April 12, 2002, order lifting
the automatic stay, even though Debtor had cured
the previous default that led to that order.
However, the bankruptcy court's order did not
limit the removal of the stay to a certain time
period nor did it condition the lifting of the stay
on Debtor's ability to cure default.

Page 2
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A written appraisal completed the day after
DaimlerChrysler repossessed the Neon shows that
the vehicle's front window was cracked, that the
steering column was broken, and that the vehicle
would not start. DaimlerChrysler sold the car at
auction for $ 800. It is not evident from the record
whether the vehicle was damaged before
repossession, or whether it was damaged by the
repossession company used by DaimlerChrysler.
The Trustee asserts in his brief that the Neon was
driveable before repossession.

On December 18, 2002, the district court affirmed
the bankruptcy court's decision. In re Adkins, 307 B.R.
880, 888 (E.D. Mich. 2002). [**7] A timely notice of
appeal was filed January 15, 2003. This Court has
appellate jurisdiction under 28 U.S.C. § 1291.

II. LAW AND ANALYSIS

A. Standard of Review

This Court reviews a district court's statutory
interpretation and conclusions of law de novo. It reviews
a bankruptcy court's factual findings for clear error. Bank
of Montreal v. Am. HomePatient, Inc. (In re Am.
HomePatient, Inc.), 414 F.3d 614, 617 (6th Cir. 2005).

B. In re Nolan

The sole legal issue in this case is whether the
bankruptcy court and district [*299] court correctly
extended the principles this Court espoused in the case
Chrysler Financial Corp. v. Nolan (In re Nolan), 232
F.3d 528 (6th Cir. 2000), to the present situation in which
a secured creditor repossesses a debtor's vehicle
post-confirmation under court-ordered relief from the
automatic stay.

In the Nolan decision, a Chapter 13 debtor moved
under 11 U.S.C. § 1329 to surrender her car
post-confirmation and reclassify any deficiency resulting
from the sale of the surrendered car as an unsecured
claim. 232 F.3d at 529-30. Section 1329 allows
modification of a Chapter [**8] 13 bankruptcy plan after
confirmation of the plan but before completion of
payments, on the motion of the debtor, the trustee, or the
holder of an unsecured claim, to "increase or reduce the
amount of payments on claims of a particular class
provided for by the plan," to "extend or reduce the time
for such payments," or to "alter the amount of the

distribution to a creditor whose claim is provided for by
the plan to the extent necessary to take account of any
payment of such claim other than under [***4] the
plan." 11 U.S.C. § 1329(a). 6 Prior to Nolan, lower
federal courts were split on whether section 1329 allowed
a debtor to modify a confirmed plan by surrendering
collateral to a secured creditor (the value of which
typically would have already been subjected to "cram
down"), and then reclassifying any deficiency resulting
from the sale of the collateral as an allowed unsecured
claim to be paid back at the generally reduced rate for
unsecured creditors set forth in the plan. See 232 F.3d at
531-32 (noting split). What the Nolan court termed "a
sizable minority" of lower courts 7 followed a rationale
set forth in In re Jock, 95 B.R. 75 (Bankr. M.D. Tenn.
1989), [**9] that allowed such a surrender and
reclassification under section 1329.

6 The full version of section 1329 applicable to
both Nolan and the present case reads as follows:

Modification of plan after
confirmation.

(a) At any time after
confirmation of the plan but before
the completion of payments under
such plan, the plan may be
modified, upon request of the
debtor, the trustee, or the holder of
an allowed unsecured claim, to -

(1) increase or
reduce the amount
of payments on
claims of a
particular class
provided for by the
plan;

(2) extend or
reduce the time for
such payments; or

(3) alter the
amount of the
distribution to a
creditor whose
claim is provided
for by the plan to
the extent necessary
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to take account of
any payment of
such claim other
than under the plan.

(b)(1) Sections 1322(a),
1322(b), and 1323(c) of this title
and the requirements of section
1325(a) of this title apply to any
modification under subsection (a)
of this section.

(2) The plan as modified
becomes the plan unless, after
notice and a hearing, such
modification is disapproved.

11 U.S.C. § 1329 (2000). In 2005, Congress
added a subsection (a)(4) to allow modification to
reduce payment amounts for the purpose of
allowing the debtor to purchase health insurance.
Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 ("BAPCPA"), Pub. L. No.
109-8, § 102(i), 119 Stat. 23, 34 (2005).

[**10]
7 See, e.g., Day v. Systems & Servs. Techs., Inc.
(In re Day), 247 B.R. 898 (Bankr. M.D. Ga.
2000); In re Anderson, 153 B.R. 527 (Bankr. M.D.
Tenn. 1993); In re Rimmer, 143 B.R. 871 (Bankr.
W.D. Tenn. 1992); In re Frost, 96 B.R. 804
(Bankr. S.D. Ohio 1989).

In Nolan, however, this Court held that section 1329
did not allow reclassification as an unsecured claim of a
deficiency resulting from the sale of a vehicle
surrendered post-confirmation, finding five "fundamental
deficiencies" in the reasoning of Jock and its progeny.

First, Nolan found that "section 1329(a) does not
expressly allow a debtor to alter, [*300] reduce, or
reclassify a previously allowed claim," but rather only
"affords the debtor a right to request an alteration of the
amount or timing of specific payments." 232 F.3d at 532
(emphasis added). Jock and its progeny had interpreted
section 1329(b)'s reference to section 1325(a), 8 which
allows for [***5] pre-confirmation surrender of
collateral and classification of the [**11] deficiency as
an unsecured claim, as allowing post-confirmation
surrender and reclassification. Nolan, however, rejected

this interpretation of section 1329(b). Nolan held that
section 1329(b) does not apply unless the proposed
modifications first comply with section 1329(a), and that
section 1329(a) did not expressly allow reclassification of
secured claims to unsecured claims. 232 F.3d at 535. In
so holding, the Nolan court noted that while section
1325(a) allows surrender of collateral pre-confirmation,
"for section 1325(a)(5)(B)(ii) to provide any protection to
the creditor when the debtor chooses to retain her
collateral, the secured claim must not be subject to
modification throughout the life of the plan." Id. at 533
n.8.

8 The version of 11 U.S.C. 1325(a) applicable to
this case and Nolan provides as follows:

(a) Except as provided in
subsection (b), the court shall
confirm a plan if-

(1) the plan
complies with the
provisions of this
chapter and with the
other applicable
provisions of this
title;

(2) any fee,
charge, or amount
required under
chapter 123 of title
28, or by the plan,
to be paid before
confirmation, has
been paid;

(3) the plan has
been proposed in
good faith and not
by any means
forbidden by law;

(4) the value, as
of the effective date
of the plan, of
property to be
distributed under
the plan on account
of each allowed
unsecured claim is
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not less than the
amount that would
be paid on such
claim if the estate of
the debtor were
liquidated under
chapter 7 of this
title on such date;

(5) with respect
to each allowed
secured claim
provided for by the
plan-

(A) the holder
of such claim has
accepted the plan;

(B)(i) the plan
provides that the
holder of such claim
retain the lien
securing such
claim; and

(ii) the value,
as of the effective
date of the plan, of
property to be
distributed under
the plan on account
of such claim is not
less than the
allowed amount of
such claim; or

(C) the debtor
surrenders the
property securing
such claim to such
holder; and

(6) the debtor
will be able to make
all payments under
the plan and to
comply with the
plan.

[**12] Indeed, the second principle on which Nolan
reversed the Jock line of cases was the finding that the
proposed modification "would violate section
1325(a)(5)(B), which mandates that a secured claim is
fixed in amount and status and must be paid in full once
it has been allowed." 232 F.3d at 533. Nolan held that a
post-confirmation surrender and subsequent
reclassification is an attempt to bifurcate a claim that has
already been classified as fully secured, and thus would
negate the requirement in section 1325(a)(5)(B)(ii) that a
plan is not to be confirmed unless the property to be
distributed on account of a claim is not less than the
allowed amount of the claim. Id.

Third, Nolan found that the proposed
post-confirmation modification would violate section
1327(a), 9 which provides that [*301] a confirmed
Chapter 13 plan is binding on debtor and creditor, and
postulated "an unlikely congressional intent to give
debtors the option to shift the burden of depreciation to a
secured creditor by reclassifying the claim and
surrendering the collateral when the debtor no longer has
any use for the devalued asset." 232 F.3d at 533.
Allowing the post-confirmation [**13] surrender and
reclassification, Nolan reasoned, would subject secured
creditors to a double reduction of a secured claim in those
cases where the creditor already experienced a "cram
down" in valuation at the time of confirmation. Id. at 534.
Nolan found that allowing debtors to experience such a
windfall was unfair and found no evidence for
congressional approval of such a result. Id.

9 11 U.S.C. § 1327 provides in full:

Effect of confirmation

(a) The provisions of a
confirmed plan bind the debtor and
each creditor, whether or not the
claim of such creditor is provided
for by the plan, and whether or not
such creditor has objected to, has
accepted, or has rejected the plan.

(b) Except as otherwise
provided in the plan or the order
confirming the plan, the
confirmation of a plan vests all of
the property of the estate in the
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debtor.

(c) Except as otherwise
provided in the plan or in the order
confirming the plan, the property
vesting in the debtor under
subsection (b) of this section is free
and clear of any claim or interest
of any creditor provided for by the
plan.

[**14] Fourth, because section 1329(a) only allows
the debtor, the trustee, and the holders of unsecured
creditors to move for a modification under that section,
the Jock interpretation of section 1329 would create an
inequitable situation where the secured creditor could not
move to reclassify its claim if the collateral securing the
claim appreciates in value, but others can move to shift
the burden of a collateral's depreciation in value to the
creditor. Id.

Fifth and finally, Nolan held that using section 1329
to reclassify claims post-confirmation was at odds with
the plain language of section 1329. "This section does not
state that the plan may be modified to increase or reduce
the amount of claims." 232 F.3d at 534 (quoting In re
Banks, 161 B.R. 375, 378 (Bankr. S.D. Miss. 1993))
(emphasis in Nolan). Nolan noted that the Bankruptcy
Code uses the terms "claim" (which is specifically
defined in the Code) and "payment" (which is not)
differently throughout the Code, thus making it less likely
that Congress intended the word "claim" to be substituted
for the word "payment" in section 1329. Id.

Based on these five reasons, [**15] Nolan held that
"a debtor cannot modify a plan under section 1329(a) by:
(1) surrendering the collateral to a creditor; (2) having the
creditor sell the collateral and apply the proceeds toward
the claim; and (3) having any deficiency classified as an
unsecured claim." 232 F.3d at 535 (citing In re Coleman,
231 B.R. 397, 398 (Bankr. S.D. Ga. 1999)).

C. Application of Nolan principles to
Post-Confirmation Repossession of Collateral

The Trustee contends that the bankruptcy court and
district court erred by applying Nolan to the present case,
because Nolan is factually distinguishable. In Nolan, the
debtor voluntarily sought to modify her plan by
surrendering her vehicle and having the deficiency

reclassified as an unsecured claim. Given that the debtor
in Nolan reported having frequent mechanical trouble
with the vehicle and had put many, many miles on the
vehicle, the Trustee argues, it was clear in Nolan that the
debtor was seeking to shift the burden of depreciation
(which she likely accelerated through her use and lack of
maintenance) to the secured creditor. Here, the Trustee
contends, it was DaimlerChrysler's [**16] decision to
move to lift the automatic stay under 11 U.S.C. §
362(d)(1) and repossess the secured collateral. The
Trustee contends that under the present circumstances,
Nolan should not be applied to allow the treatment of any
deficiency resulting from sale of the collateral as a
secured claim for purposes of future distributions from
the Plan. Allowing DaimlerChrysler to affirmatively
repossess the vehicle and retain secured status in the Plan,
the Trustee argues, would allow DaimlerChrysler an
unfair "double recovery" and would also be unfair to the
other unsecured creditors. The Trustee further [*302]
contends that allowing DaimlerChrysler to retain secured
status in the Plan after it repossesses and sells the
collateral makes no sense under the Bankruptcy Code
because a claim is only a "secured claim" under section
506 10 of the Code if the claim is "secured by a lien on
property in which the estate has an interest." 11 U.S.C. §
506(a). Once DaimlerChrysler repossesses and sells the
vehicle, the Trustee argues, the lien on estate property is
extinguished.

10 11 U.S.C. § 506(a), prior to its amendment by
BAPCPA in 2005, provided as follows:

An allowed claim of a creditor
secured by a lien on property in
which the estate has an interest, or
that is subject to setoff under
section 553 of this title, is a
secured claim to the extent of the
value of such creditor's interest in
the estate's interest in such
property, or to the extent of the
amount subject to setoff, as the
case may be, and is an unsecured
claim to the extent that the value of
such creditor's interest or the
amount so subject to setoff is less
than the amount of such allowed
claim. Such value shall be
determined in light of the purpose
of the valuation and of the

Page 6
425 F.3d 296, *301; 2005 U.S. App. LEXIS 21440, **13;

2005 FED App. 0407P (6th Cir.), ***5; Bankr. L. Rep. (CCH) P80,367



proposed disposition or use of such
property, and in conjunction with
any hearing on such disposition or
use or on a plan affecting such
creditor's interest.

[**17] DaimlerChrysler defends the lower courts'
application of Nolan to the present case, contending that
the factual distinctions between this case and Nolan are
insignificant. It argues that even though DaimlerChrysler
was the moving party procedurally in this case, in
actuality Debtor brought DaimlerChrysler's action upon
himself when he defaulted on his payments to the
Trustee. DaimlerChrysler argues that the Trustee's
objection to DaimlerChrysler's request to treat any
deficiency following the repossession as a secured claim
was essentially a motion to reclassify the deficiency as an
unsecured claim and essentially a motion to modify the
Plan under section 1329. Therefore, DaimlerChrysler
argues, Nolan forbids reclassification of the deficiency in
this circumstance.

We believe that whether the Trustee technically
made a motion under section 1329 is not the key to the
question of whether reclassification of secured claims
post-confirmation is allowed in Chapter 13 bankruptcies.
Nolan's holding was not based solely on the language of
section 1329. As discussed above, Nolan relied heavily
on the language of sections 1325 and 1327. [***7]
DaimlerChrysler emphasizes [**18] that section 1327
provides that once a plan is confirmed, its provisions bind
the debtor and each creditor. Indeed, confirmation of a
plan has been described as "res judicata of all issues that
could or should have been litigated at the confirmation
hearing." In re Cameron, 274 B.R. 457, 460 (Bankr. N.D.
Tex 2002).

Because all issues addressed during a
plan confirmation are given preclusive
effect, the bifurcation of a creditor's claim
into a secured and an unsecured claim is
likewise given preclusive effect. Thus if a
creditor has an allowed secured claim of x
dollars, which must be paid during the life
of the plan, that issue has been litigated
and cannot be altered.

In re Coffman, 271 B.R. 492, 495 (Bankr. N.D. Tex.
2002) (citations omitted).

The Nolan decision was also anchored on the
provisions of section 1325(a)(5)(B), holding that this
provision "mandates that a secured claim is fixed in
amount and status and must be paid in full once it has
been allowed." 232 F.3d at 533. "For section
1325(a)(5)(B)(ii) to provide any protection to the creditor
when the debtor chooses to retain her collateral, the
secured [**19] claim must not be subject to
modification throughout the life of the plan." Id. at 533
n.8 (emphasis added). In Nolan, [*303] this Court found
that the debtor's proposed surrender and reclassification
did not adequately protect a secured creditor because it
allowed the debtor to shift the burden of depreciation she
originally accepted when she chose to retain her collateral
from herself to the secured creditor. This burden-shifting
is especially unfair in those cases where the secured
creditor has already borne the burden of depreciation
resulting from a cram down of the secured claim over the
creditor's objection. "The Code's cram down option
displaces a secured creditor's state-law right to obtain
immediate foreclosure upon a debtor's default."
Associates Commer. Corp. v. Rash, 520 U.S. 953, 964,
138 L. Ed. 2d 148, 117 S. Ct. 1879 (1997).

"When a debtor surrenders the property,
a creditor obtains it immediately, and is
free to sell it and reinvest the proceeds . . .
. If a debtor keeps the property and
continues to use it, the creditor obtains at
once neither the property nor its value and
is exposed to double risks: The debtor may
again default and the property may
deteriorate [**20] from extended use."

Id. at 962. The "adequate protection" interest payments
made to the secured creditor for retention of the collateral
do not always offset these risks. See id. at 963.

In the present case, allowing a reclassification
following a repossession caused by Debtor's default also
would allow the Debtor to shift the burden of
depreciation back to the secured creditor, and possibly
lead to a double reduction of Debtor's debt. Therefore, we
believe Nolan's ban against post-confirmation
reclassifications equally applies to cases in which the
Debtor's actions (i.e., default) have provided cause for the
secured creditor to have the automatic stay lifted so the
creditor may repossess the collateral.

D. Other court decisions that disagree with Nolan
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We recognize that courts outside this circuit remain
split on the issue following our decision in Nolan. 11

Those courts that have disagreed with Nolan have done
so for differing reasons. Some courts simply disagree
with Nolan's interpretation of section 1329. 12 See, e.g.,
Bank One, NA, v. Leuellen (In re Leuellen), 322 B.R. 648,
654-55 (S.D. Ind. 2005); [**21] In re Knappen, 281 B.R.
714, 717 (Bankr. D.N.M. 2002); In re Townley, 256 B.R.
697, 699 (Bankr. D.N.J. [*304] 2000). Other courts
agree that the language of section 1329 does not allow
modifications that would reclassify a secured claim to an
unsecured claim, but they disagreed with having a
"secured claim" exist after the sale of the original
collateral, pointing to section 506(a)'s characterization of
an allowed claim as a "secured claim to the extent of the
value of such creditor's interest in the estate's interest in
such property."See, e.g., In re Zieder, 263 B.R. 114, 117
(Bankr. D. Ariz. 2001); In re Taylor, 297 B.R. 487, 491
(Bankr. E.D. Tex. 2003); In re Mason, 315 B.R. 759, 764
(Bankr. N.D. Cal. 2004). These latter decisions have thus
advocated using 11 U.S.C. § 502(j) to reconsider the
secured claim. Section 502(j) provides, in relevant part,
"A claim that has been allowed or disallowed may be
reconsidered for cause. A reconsidered claim may be
allowed or disallowed according to the equities of the
case." 11 U.S.C. 502(j).

11 Courts outside this circuit that have agreed
with our approach in Nolan include In re Barclay,
276 B.R. 276, 282 (Bankr. N.D. Ala. 2001); In re
Coffman, 271 B.R. 492 (Bankr. N.D. Tex. 2002);
and In re Wilcox, 295 B.R. 155 (Bankr. W.D.
Okla. 2003).

[**22]
12 For example, in Bank One v. Leuellen, the
district court found that section 1329
contemplated post-confirmation reclassifications
of secured claims because section 1329(b)
referenced section 1323(c). 322 B.R. at 656.
Section 1323(c) addresses the procedure for a
secured creditor's acceptance or rejection of a
proposed pre-confirmation modification that
changes the secured creditor' rights from what
they were before the proposed pre-confirmation
modification. In Nolan, however, we held that
section 1329(b) does not apply until a proposed
post-confirmation first complies with section
1329(a). Because, Nolan found, section 1329(a)
does not expressly allow modifications that
reclassify secured claims to unsecured claims,

section 1329(b) does not apply to a proposed
post-confirmation reclassification.

Other courts have interpreted the term
"payment" in section 1329(a) more broadly than
we did in Nolan. See Knappen, 281 B.R. at 717
("The language of § 1329(a)(1) of the Code
explicitly allows the debtor to 'reduce the amount
of payments on claims of a particular class . . . .'
Since each secured claim is general treated as a
separate class, reducing to nothing the amount of
payments on Ford's secured claim fits within the
language of the statute.") (internal citations
omitted).

[**23] These cases, along with a number of cases
that preceded our decision in Nolan, see, e.g.,
Davis-McGraw, Inc. v. Johnson (In re Johnson), 247 B.R.
904 (Bankr. S.D. Ga. 1999), hold that the deficiency from
a post-confirmation sale of collateral cannot be
considered a "secured" claim and must be treated equally
with other secured claims. In applying section 502(j),
these cases interpret the portion of that statute which
provides that "[a] claim that has been allowed or
disallowed may be reconsidered for cause" as permitting
the court to reconsider the classification of a claim as
secured or unsecured. If the request for reconsideration
was made in good faith and led to an equitable result, 13

the court will generally reclassify the deficiency
remaining on a secured claim as an unsecured claim. 14

See, e.g., Johnson, 247 B.R. at 909.

13 The Johnson court based the requirements of
good faith and an equitable result on section
502(j)'s provision that "[a] reconsidered claim
may be allowed or disallowed according to the
equities of the case," section 1329(b)'s
requirement that modified plans be made in good
faith, and section 1325(a)(3) good-faith
requirement for confirmation of proposed plan.
247 B.R. at 908-09.

[**24]
14 The Johnson court, however, recognized that
reclassification under section 502(j) could
unfairly allow debtors to shift unexpected
depreciation of the value of the collateral to the
secured creditor. Therefore, it suggested that a
secured creditor could seek to have the deficiency
considered as an administrative expense with
priority over the other unsecured creditors. 247
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B.R. at 909 (citing 11 U.S.C. § 507(a)(1), (b)).

[***9] However, as one bankruptcy court has
noted, the literal language of section 502(j) addresses
only the "allowance" or "disallowance" of claims, not the
reclassification of an already-allowed claim. See
Coffman, 271 B.R. at 497. Therefore, we cannot agree
with the dissent's recommendation that the case be
remanded for consideration under section 502(j).
Furthermore, the dissent's view that § 506(a) counsels a
different result is not relevant to our reasoning. The
dissent's reliance on that section is made necessary only
through the use of § 502(j), which we have stated is not
applicable in this case.

Another [**25] case cited by the Trustee has
allowed a reclassification of a secured claim following a
post-confirmation sale of repossessed collateral without
looking to either section 1329 or section 502(j). See In re
White, 169 B.R. 526, 529 (Bankr. W.D.N.Y. 1994).
Explicitly rejecting either provision and relying on what
it termed as "common sense, common law, and custom
and practice,"id. at 529, the White court found that "the
lien that the secured creditor retains by virtue of 11
U.S.C. § 1325(a)(5)(B) is precisely what a lien is
expected to be at common law." Id. at 530. "When a 11
U.S.C. § 362(d) motion [to lift the automatic stay] is
properly [*305] made and granted, it is usually
explicitly recognized (and always implicitly recognized)
that the grant of the motion relegates the parties to their
State Law rights." Id. at 529. Therefore, the White court
found that any deficiency resulting from the
post-confirmation sale of repossessed collateral was
automatically converted to an unsecured claim, that a
creditor's claims under the confirmation plan are "deemed
amended." Id. at 530. [**26]

The White court, however, cited no authority for
these holdings. We do not find it "obvious" that the
secured creditor who retains a lien under pre-BAPCPA
section 1325(a)(5)(B) 15 enjoys the same creditor rights
he did prior to the debtor's bankruptcy filing. See Rash,
520 U.S. at 964 ("In allowing Chapter 13 debtors to
retain and use collateral over the objection of secured
creditors, however, the Code has reshaped debtor and
creditor rights in marked departure from state law.").
Moreover, the White court's logic explicitly allows a
secured creditor to retain any appreciated gain remaining
from the sale of repossessed collateral, id. at 530, a result
that no other court has recognized. See, e.g., Nolan, 232

F.3d at 534 (criticizing Jock for creating "an inequitable
situation where the secured creditor could not seek to
reclassify its claim in the event that collateral
appreciated, even though the debtor could revalue or
reclassify the claim whenever the collateral
depreciated.") (emphasis in original). Therefore, we do
not find White persuasive.

15 In 2005, Congress amended section
1325(a)(5)(B) to specifically provide that the
holder of a secured claim "retains the lien
securing such claim until the earlier of (aa) the
payment of the underlying debt determined under
nonbankruptcy law; or (bb) discharge under
section 1328." The new 1325(a)(5)(B)(i) also
provides that if a chapter 13 case is "dismissed or
converted without completion of the plan, such
lien shall also be retained by such holder to the
extent recognized by applicable nonbankruptcy
law." BAPCPA, Pub. L. No. 109-8, §§ 306(a),
1501, 119 Stat. 80, 216.

[**27] We recognize the frustration certain
commentators have with our allowing a secured claim to
remain classified as "secured" following the sale of the
underlying collateral. 16 However, as explained above,
we find that there exists no provision in the Code
applicable to this case that would allow a reclassification
of the deficiency given the "binding effect" of the
confirmed plan under 11 U.S.C. § 1327. Therefore, in
accordance with our prior decision in Nolan, we find that
where the Debtor's actions (i.e., default) provide cause for
lifting the automatic stay under section 362(d), the

16 See, e.g., 8 COLLIER ON BANKRUPTCY P
1329.04[1], 1329-8 through 1329-9 (15th ed. rev.
2004). But see 5 NORTON BANKR. L. & PRAC.
2 D § 124:3, n. 94 ("Mere dismissal of the
applicability of the rule of res judicata to a
secured claim dealt with by a confirmed plan is
unconvincing, for it appears that both creditor and
debtor should be able to rely on the confirmed
plan's treatment of the claim, subject only to
possible modification of the 'amount' or the 'time'
of payments on the secured claim.").

[**28] Debtor or Trustee generally cannot move to
reclassify the deficiency resulting from the sale of the
underlying repossessed collateral as an unsecured claim.
17
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17 We share the Trustee's concern that there may
be cases in which a portion of the deficiency is the
result of damage done to the collateral by the
creditor or its agents in the course of, or
following, repossession of the collateral. The
Trustee believes DaimlerChrysler's repossession
of the Neon caused the broken steering column
and led to the vehicle being sold at auction for
only $ 800, but there is no evidence in the record
before us proving this. However, secured creditors
should not assume that our decision herein allows
them to "run up" the amount of the remaining
deficiency through the reckless or careless actions
of a repossession agent. We decline to rule
whether the bankruptcy court may take damage
done to collateral during and after repossession by
the creditor into account in reviewing a creditor's
amended Proof of Claim after the collateral's sale.

[**29] [*306] III. CONCLUSION

For the foregoing reasons, the decision of the district
court is AFFIRMED.

DISSENT BY: KAREN NELSON MOORE

DISSENT

[***11] KAREN NELSON MOORE, Circuit
Judge, dissenting. Because I do not believe that Nolan is
controlling in this instance, I respectfully dissent. In
Nolan, we held that a Chapter 13 debtor cannot modify a
confirmed plan under 11 U.S.C. § 1329(a) by voluntarily
surrendering the property securing the debt to the
creditor, requiring the creditor sell that collateral and
apply the sale proceeds toward its secured claim, and
classifying any deficiency as an unsecured claim.
Chrysler Fin. Corp. v. Nolan (In re Nolan), 232 F.3d
528, 535 (6th Cir. 2000). Our decision in Nolan was
motivated by our belief that debtors should not have
"wide latitude to subject the creditor to their whims
throughout the life of the plan" nor the ability to "reap a
windfall by employing a subterfuge" by unfairly shifting
the costs of depreciation to the creditor. Id. at 534. Our
holding in Nolan was narrowly tailored to the particular
facts and circumstances of that case, and therefore I
disagree [**30] with the majority's decision to extend its
holding beyond those boundaries. Because in this case
the collateral was involuntarily taken from the debtor by
the creditor's conscious decision to seek relief from stay
and to sell the collateral to satisfy its secured claim, I

must dissent from the majority's decision to extend
Nolan. See In re Goos, 253 B.R. 416, 419 n.5 (Bankr.
W.D. Mich. 2000)(stating that a creditor-initiated sale
may require a different legal analysis than a
debtor-initiated surrender).

Our decision in Nolan rejected "a sizable minority"
of lower courts that followed the rationale set forth in In
re Jock, 95 B.R. 75 (Bankr. M.D. Tenn. 1989), which
allowed a debtor to initiate surrender of collateral and for
any deficiency to be deemed an unsecured claim. In
Nolan we explained five "fundamental deficiencies" of
following the Jock line of cases in that situation, each of
which stemmed from our concern about the debtor's
manipulation of the Bankruptcy Code to surrender the
collateral after the collateral has depreciated, thereby
unfairly shifting the risk of depreciation to the creditor.
Three of the deficiencies that [**31] necessitated our
conclusion in Nolan related our disagreement with Jock's
interpretation of § 1329. Nolan, 232 F.3d at 532-35. That
provision of the code is not involved here.
DaimlerChrysler's suggestion that a § 1329 modification
is implicitly at issue here -- that the Trustee's objection to
its attempt to maintain a secured claim after the sale of
the collateral is essentially an attempt to modify the plan
without a formal § 1329 motion -- is not persuasive.
Appellee Br. at 25. This case arose not from an attempted
modification brought by the debtor or Trustee through a §
1329 motion, but rather from DaimlerChrysler's § 362
motion to lift the stay and its request therein that any
deficiency be classified as a secured claim. Unlike in
Nolan, where the creditor would have preferred to
continue to receive payments for its secured claim
through the plan rather than have the collateral sold, here
the creditor was the party moving to initiate the sale.
Believing that its interests were not being adequately
served through the plan, DaimlerChrysler moved to lift
the stay preventing it from repossessing the collateral,
thus enabling it to [*307] pursue its state-law [**32]
remedies outside the plan.

The other two deficiencies cited in Nolan were also
specific to the debtor-initiated surrender attempted in that
case. There we were concerned that the debtor seeking a
§ 1329 modification in those circumstances may
contravene the requirements in §§ 1325(a)(5)(B) and
1327(a) that govern a plan's confirmation and its res
judicata effect. Nolan, 232 F.3d at 533-34. In this case,
the debtor did not seek to surrender the collateral nor to
disturb the confirmed plan. Instead it was the creditor
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who decided its interests were better served by obtaining
its state-law remedies to repossess the collateral, and
therefore the creditor moved to redeem its secured claim
outside the plan.

In extending the holding in Nolan to allow a creditor
who initiated sale of the collateral to recover any
deficiency as a secured claim, the majority entirely
relieves the creditor of any obligation to protect its own
interests against anticipated depreciation in its
pre-confirmation dealings. On the contrary, I believe that
"the creditor has the obligation to ensure that as time goes
[***12] by and, as in this case, payments are not made
and it repossesses [**33] the collateral, the value of the
collateral when liquidated will equal the amount of the
remaining claim." In re Knappen, 281 B.R. 714, 719
(Bankr. D.N.M. 2002). Placing the risk of depreciation
loss completely on the debtor, as the majority does:

denies that the creditor has an obligation
to look out for its own interests, and
invites unscrupulous creditors to argue
value at their whim after the confirmation
hearing. In effect, therefore, the creditor
needs to assure that the plan provides for a
stream of payments such that at any time
the value of the collateral, subject to
normal wear and tear, when returned to it
and liquidated, will equal the remaining
amount of the secured claim.

Id. at 719. DaimlerChrysler had the opportunity to object
to confirmation of the plan if it believed that the plan
payments, coupled with the sale value of the collateral if
repossession became necessary, would be insufficient to
cover the costs of normal depreciation. If
DaimlerChrysler incurred a loss due to normal
depreciation upon the subsequent sale of its collateral,
which unlike the creditor in Nolan, it instigated at the
timing of its choice, [**34] that loss occurred not
because the burden of depreciation had been shifted to it,
but because it failed to meet its own burden of objecting
to confirmation of a plan that did not provide protection
from the normal depreciation of the collateral. See In re
Zieder, 263 B.R. 114, 118-19 (Bankr. D. Ariz. 2001).

In addition to relieving creditors of their obligations
to protect their own interests pre-confirmation, the
majority's holding creates a second disincentive for
creditors to act diligently. By guaranteeing creditors the

payment of the entire amount deemed secured at the time
of confirmation regardless of what the sale of collateral
brings, the majority eliminates any incentive for creditors
who force a sale of collateral to take care to protect the
value of the collateral throughout the repossession
process. Applying Nolan to the facts in this case allows a
creditor to shift the risk of loss totally to the debtor,
thereby turning the debtor into a guarantor. Debtors, not
creditors, will bear the costs of reckless or careless
repossession agents hired by the creditors.

Because I believe that our decision in Nolan does not
require us to hold that the post-sale [**35] deficiency in
this case must be a secured claim, I would instead hold
that after a creditor-initiated sale of collateral, any
deficiency claim should be reconsidered under 11 U.S.C.
§ 502(j). Section [*308] 502(j) states that "[a] claim that
has been allowed or disallowed may be reconsidered for
cause. A reconsidered claim may be allowed or
disallowed according to the equities of the case."
Bankruptcy courts have wide discretion to determine
what constitutes cause for reconsideration of claims
under § 502(j). Colley v. Nat'l Bank of Texas (In re
Colley), 814 F.2d 1008, 1010 (5th Cir.)(calling a
bankruptcy court's discretion to reconsider a claim under
§ 502(j) "virtually plenary"), cert. denied, 484 U.S. 898,
108 S. Ct. 234, 98 L. Ed. 2d 193 (1987). I believe that the
sale of the collateral at the instigation of the secured
creditor is adequate cause to reconsider a previously
allowed secured claim under § 502(j). See In re Mason,
315 B.R. 759, 761 (Bankr. N.D. Cal. 2004)("liquidation
of the collateral by the secured creditor is adequate cause
to reconsider a previously allowed secured claim" under
§ 502(j)); Baxter v. Sys. & Servs. Techs., Inc. (In re
Dykes), 287 B.R. 298, 303 (Bankr. S.D. Ga. 2002) [**36]
(granting relief from automatic stay to repossess and sell
collateral is sufficient "cause" to reconsider under §
502(j)); Zieder, 263 B.R. at 117. I would therefore
reverse the district court's decision, and remand to the
bankruptcy court to treat as a § 502(j) motion for
reconsideration the Trustee's objection to the lifting of the
stay and classification of the deficiency as a secured
claim.

When reconsidering a claim under § 502(j), a court
may readjust the claim in any fashion that the equities of
the case deem necessary. Id. Reconsideration under §
502(j) can occur even after a plan is confirmed. See
International Yacht & Tennis, Inc. v. Wasserman (In re
International Yacht & Tennis, Inc.), 922 F.2d 659, 662

Page 11
425 F.3d 296, *307; 2005 U.S. App. LEXIS 21440, **32;

2005 FED App. 0407P (6th Cir.), ***11; Bankr. L. Rep. (CCH) P80,367



n.5 (11th Cir. 1991)(stating that the probable intent of a
1984 amendment to § 502(j) was to allow claims to be
reconsidered after a case has been closed and reopened);
Dykes, [***13] 287 B.R. at 303 (stating that after
confirmation, a " § 502(j) 'motion to reconsider' is the
only means by which a claim's continued validity may be
questioned"); In re Gomez, 250 B.R. 397, 400
(Bankr.M.D. Fla. 1999)(stating that [**37] § 502(j)
creates a narrow exception to the res judicata effect of §
1327 that allows reconsideration after confirmation). A §
502(j) analysis of a deficiency can also account for a
debtor who contributed to depreciation loss in bad faith.
A bankruptcy court can determine that the deficiency
amount can only be treated as an unsecured claim if the
request is in good faith and leads to an equitable result.
Zieder, 263 B.R. at 119 (stating if excess depreciation is
due to fault of debtor, creditor may object to § 502(j)
modification for lack of good faith); In re Johnson, 247
B.R. 904, 908-09 (Bankr. S.D. Ga. 1999). Furthermore,
when a reconsideration under § 502(j) renders a
deficiency as unsecured, a creditor may be entitled to an
administrative-expense claim for failure of adequate
protection, which "has priority over unsecured claims and
is paid in full. 11 U.S.C. § 507(a)(1) & (b)." Id. at 909.

Finally, I believe that the plain language of § 506(a)
necessitates the conclusion that any deficiency remaining
after the secured creditor has initiated a sale of collateral
must not be treated as a secured claim, [**38] and
therefore must be reconsidered under § 502(j). Section
506(a) provides:

An allowed claim of a creditor secured
by a lien on property in which the estate
has an interest, or that is subject to setoff

under section 553 of this title, is a secured
claim to the extent of the value of such
creditor's interest in the estate's interest in
such property, or to the extent of the
amount subject to setoff, as the case may
be, and is an unsecured claim to the extent
that the value of such creditor's interest or
the amount so subject to setoff is less than
the amount of [*309] such allowed claim.
Such value shall be determined in light of
the purpose of the valuation and of the
proposed disposition or use of such
property, and in conjunction with any
hearing on such disposition or use or on a
plan affecting such creditor's interest.

11 U.S.C. § 506(a) (emphasis added). The Supreme Court
has repeatedly cited § 506(a) as the basis for the tenet
that a claim is secured only to the extent that it is secured
by an interest in collateral. See, e.g., Till v. SCS Credit
Corp., 541 U.S. 465, 470 n.5, 158 L. Ed. 2d 787, 124 S.
Ct. 1951 (2004); Associates Commer. Corp. v. Rash, 520
U.S. 953, 956, 960, 138 L. Ed. 2d 148, 117 S. Ct. 1879
(1997). [**39] To hold otherwise, as the majority does,
would turn the definition of a secured claim on its head.
The majority does not explain why § 506(a)'s definition
of a secured claim can be ignored in these circumstances.
Here DaimlerChrysler initiated the sale of the collateral
that secured its claim, and therefore by definition, its
claim is no longer secured. There is no provision in the
Bankruptcy Code that gives a creditor a secured claim
without any collateral.See Zieder, 263 B.R. at 117. I
respectfully dissent.
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Revised Trustee's Agreed Entry

Regarding Motions to Dismiss



CHAPTER 13 
Keith L. Rucinski 

Trustee 
1 Cascade Plaza 

Suite 2020 
Akron, Oh 44308 
(330) 762-6335 

Fax 
(330) 762-7072 

Email 
krucinski@ch13akron.com 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 Now comes Keith Rucinski, the Chapter 13 Trustee, and the above named 
Debtor(s), by and through undersigned counsel, who have resolved the Trustee’s Motion to 
Dismiss due to payments not being made as ordered. 
 
 The agreed resolution is set forth as follows: 
 

1. The Debtor(s) will commence immediately remitting to the Trustee payments of no 
less than $«mpayment» each and every month without fail either by employer 
deductions or direct pay if the employer fails to deduct wages. 

2. Payments are to be sent to: 
 

OFFICE OF THE CHAPTER 13 TRUSTEE 
KEITH RUCINSKI, TRUSTEE 

PO BOX 73984-N 
CLEVELAND, OH 44193-1194 

 
3. If payments increase/decrease pursuant to court order, the remaining provisions of 

Paragraph 1 and Paragraph 2 above still apply. Payments are due no later than the 
20th of each month. NSF checks are considered non-payment. 

 
 
 

 
 THE UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 
 
 
IN RE: 
 
«both» 
 

Debtor(s) 

 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
CHAPTER 13 
CASE NO: «print_casenum» 
 
MARILYN SHEA-STONUM 
BANKRUPTCY JUDGE 

 
AGREED ENTRY RESOLVING TRUSTEE’S 
MOTION TO DISMISS 

   



CHAPTER 13 
Keith L. Rucinski 

Trustee 
1 Cascade Plaza 

Suite 2020 
Akron, Oh 44308 
(330) 762-6335 

Fax 
(330) 762-7072 

Email 
krucinski@ch13akron.com 

 
The Debtor(s) is/are in a financial position to make Chapter 13 payments either 

directly or by employer deductions. Should the Debtor(s) be in a position where Chapter 13 
payments are not able to be made as ordered, the Debtor(s) must contact their attorney and 
the Chapter 13 Trustee’s office immediately in writing.  Payment in an amount less than 
the plan payment will result in dismissal of your case. 

 
Further, it is agreed that upon any failure by the Debtor(s) to comply with the 

terms of this agreed entry, the Trustee shall send the Debtor(s) and any counsel of record 
for the Debtor(s) a notice describing the failure and providing the Debtor(s) with a ten day 
period to cure. A copy of the Trustee’s notice shall be filed with the Court. Unless the 
Debtor(s) cure the payment default within the ten day period or such further time as the 
Trustee has agreed to in discussions with counsel for Debtor(s), the Trustee will be entitled 
to submit to the Court an Order of Final Dismissal, which will be entered by the Court 
without further notice or hearing.   

 
Debtor(s) are entitled to two 10 day letters.  The third time the debtor(s) becomes 

delinquent in plan payments, the Trustee may submit an order of dismissal to the court and 
is not required to provide a 10 day warning. 

 
### 

 
Submitted by: 
 
/s/ Keith L. Rucinski 
Keith L. Rucinski, Chapter 13 Trustee 
Ohio Reg. No. 0063137 
One Cascade Plaza, Suite 2020 
Akron, OH 44308 
Phone: 330.762.6335 
Fax: 330.762.7072 
 
______________________________ 
«attorney» Attorney for the debtor(s) 
Ohio Reg No:  
«atty_addr1» 
«atty_addr2» 
«atty_addr3» 
 
cc:  
 
 
 
 
 
 «attorney» (via ECF) 
 Keith L. Rucinski, Chapter 13 Trustee (via ECF) 
 Office of the US Trustee (via ECF) 
 
Direct all correspondence to: 
 
Holly R. Byler 
One Cascade Plaza, Suite 2020 
Akron, OH 44308 
Phone: 330.762.6335 ext 225 
Fax: 330.762.7072 
Email: hbyler@ch13akron.com 

 
 

«debtor» 
«dbtr_addr1» 
«dbtr_addr2» 
«dbtr_addr3» 
(Via Regular Mail) 

«joint» 
«jdbr_addr1» 
«jdbr_addr2» 
«jdbr_addr3» 
(Via Regular Mail) 

mailto:hbyler@ch13akron.com
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_________________

OPINION
_________________

SUHRHEINRICH, Circuit Judge.  Chapter 13 of the Bankruptcy Code permits

“individual[s] with regular income” whose debt falls within statutory limits, see

11 U.S.C. §§ 101(30), 109(e), to keep their property if they agree to a court-approved

plan to pay creditors out of their future “disposable income.”  See 11 U.S.C. §§ 1306(b),

1321, 1322(a)(1), 1328(a).  However, if a trustee of the plan or an unsecured creditor

objects, a Chapter 13 plan can be confirmed only if the debtor contributes “all . . .

projected disposable income” to the plan.  11 U.S.C. § 1325(b)(1)(B).  The question

presented in this consolidated appeal is whether the income that becomes available after

the debtors have fully repaid their 401(k) loans (which is allowed by 11 U.S.C.

§ 1322(f)) is “projected disposable income” to be paid to the unsecured creditors or

whether the income can be used to begin making voluntary contributions to the debtors’

401(k) plans and deemed excludable from both disposable income and property of the

estate under 11 U.S.C. § 541(a)(1) and (b)(7).

We hold that post-petition income that becomes available to debtors after their

401(k) loans are fully repaid is “projected disposable income” that must be turned over

to the trustee for distribution to unsecured creditors pursuant to § 1325(b)(1)(B) and may

not be used to fund voluntary 401(k) plans.

I. Background

On November 20, 2008, Deborah K. Seafort filed a petition for relief under

Chapter 13 of the Bankruptcy Code in the United States Bankruptcy Court for the

Eastern District of Kentucky, Case No. 08-22380.  On November 24, 2008, Frederick

C. Schuler and Carrie Schuler also filed a joint petition for relief under Chapter13 of the

Bankruptcy Code in the same court, Case No. 08-22417.  Both Seafort and Frederick
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1Carrie Schuler did not seek to begin making contributions to a qualified retirement plan during
the life of the joint Chapter 13 plan.  Accordingly, only Frederick Schuler and Seafort are referred to as
“Debtors.” 

2ERISA 401(k) qualified retirement plan refers to an employee benefit plan that is subject to Title
I of the Employee Retirement Income Security Act of 1974, or an employee benefit plan which is a
governmental plan under section 414(d) of the Internal Revenue Code of 1986, as set forth in 11 U.S.C.
§ 541(b)(7)(A)(i)(I).  

Schuler (collectively “Debtors”)1 were eligible to participate in their employers’ ERISA

401(k) qualified retirement plans.2  Debtors were not making any contributions to their

employers’ 401(k) retirement plans at the time of the filing of their petitions.  Both

debtors were in the process of repaying a 401(k) loan to their employers’ retirement

plans.  Schuler was repaying his 401(k) loan at the rate of $815.86 per month.  Seafort

was repaying her loan at the rate of $254.71 per month as of the petition dates.

Both debtors filed proposed Chapter 13 plans which called for a commitment

period under 11 U.S.C. § 1325 of five years.  Under the Chapter 13 plans Debtors were

scheduled to repay their 401(k) loans in full prior to the completion of their commitment

periods.  Seafort was scheduled to repay her 401(k) loan by month 19.  Schuler was

scheduled to repay his 401(k) loan by month 48.  Neither proposed Chapter 13 plan

provided for an increase in plan payments to the Chapter 13 trustee once they had

completed repayment of the 401(k) loans.  Instead, both plans proposed that Debtors

would begin making contributions to their 401(k) retirement plans post-petition after the

401(k) loans were paid in full.  In other words, both Debtors proposed to use the income

available after repayment of the 401(k) loans was completed to begin funding their

retirement accounts, instead of using the freed-up income to pay unsecured creditors.

In both cases, the Chapter 13 trustee, Beverly Burden (“Trustee”), filed

objections to confirmation of Debtors’ plans of reorganization.  Specifically, the Trustee

objected to Debtors’ attempts to exclude from estate property and projected disposable

income proposed post-petition contributions to their 401(k) retirement plans, since

Debtors were not contributing anything to their qualified retirement plans when their

bankruptcy cases began.
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The bankruptcy cases were consolidated to determine whether Debtors could

exclude from estate property and projected disposable income post-petition earned

income proposed to be used for future 401(k) retirement plan contributions. The Trustee

argued that the contributions are only excludable from property of the estate and

disposable income if they are being made at the time the petition is filed.  The

bankruptcy court disagreed, holding that “participation in a 401(k) plan is an ongoing

endeavor, and while loan payments may take the place of contributions for the life of the

401(k) loan, the income stream that funds both loan payments and plan contributions is

the same.”  In re Seafort, Nos. 08-3380 & 08-22417, 2009 WL 1767627, at *2 (Bankr.

E.D. Ky. 2009).  The bankruptcy court held that because § 541(b)(7) excludes

contributions to a 401(k) plan from property of the estate and disposable income,

Debtors were allowed to exclude their proposed 401(k) contributions from disposable

income.  Id.

The Trustee appealed the ruling to the Bankruptcy Appellate Panel (“BAP”). 

A divided BAP ruled in favor of the Trustee.  The majority held that (1) exclusions from

property of the estate and disposable income for contributions to a qualified retirement

plan found in 11 U.S.C. § 541(b)(7) only apply to those cases where a debtor is

contributing as of the commencement of a bankruptcy case, and (2) the post-petition

income that becomes available after a debtor completes repayment of a 401(k) loan is

not excluded from property of the estate or disposable income under 11 U.S.C.

§ 541(b)(7) and must be committed to a Chapter 13 plan under 11 U.S.C. § 1325(b).  In

re Seafort, 437 B.R. 204, 208-09, 211-12 (B.A.P. 6th Cir. 2010).  The dissent would

have held that the disposable income does not include any amount withheld as a

qualified contribution based upon the plain language of § 541(b)(7).  Seafort, 437 B.R.

at 217 (Shea-Stonum, J., dissenting).

Debtors appeal.
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3Section 1325(b)(2) contains three exceptions to “disposable income”:

(A)(i) for the maintenance or support of the debtor or a dependent of the debtor, or for
a domestic support obligation, that first becomes payable after the date the petition is
filed; and 

(ii) for charitable contributions (that meet the definition of “charitable contribution”
under section 548(d)(3)) to a qualified religious or charitable entity or organization (as
defined in section 548(d)(4)) in an amount not to exceed 15 percent of gross income of
the debtor for the year in which the contributions are made; and 

(B) if the debtor is engaged in business, for the payment of expenditures necessary for
the continuation, preservation, and operation of such business.

11 U.S.C. § 1325(b)(2).  Only subsection (A)(i) is relevant here.

II. Discussion

A.  The Statutory Framework

We start with the language of the relevant statutory provisions.  Ransom v. FIA

Card Servs. N.A., 131 S. Ct. 716, 723-24 (2011) (citing United States v. Ron Pair

Enters., Inc., 489 U.S. 235, 241 (1989)).  As noted, if the trustee or an unsecured creditor

objects to confirmation of a Chapter 13 plan, “the court may not approve the plan unless

. . . the plan provides that all of the debtor’s projected disposable income to be received

in the applicable commitment period . . . will be applied to make payments to unsecured

creditors under the plan.”  11 U.S.C. § 1325(b)(1)(B); see also Hamilton v. Lanning, 130

S. Ct. 2464, 2469 (2010).   “Disposable income” is defined in relevant part as “current

monthly income received by the debtor . . . less amounts reasonably necessary to be

expended . . . for the maintenance or support of the debtor.”  11 U.S.C.

§ 1325(b)(2)(A)(i).3  For debtors whose income exceeds the state median, as in this case,

the “amounts reasonably necessary to be expended” is determined by the “means test”

set forth in § 707(b)(2).  See 11 U.S.C. § 1325(b)(3); see also Baud v. Carroll, 634 F.3d

327, 332-34 (6th Cir. 2011) (explaining the appropriate method for calculating “amounts

reasonably necessary to be expended”) cert. denied, – S. Ct. – (Jan. 9, 2012) (No.

10A1008, 11-27).

“Projected disposable income” is not defined in the Bankruptcy Code, but the

Supreme Court recently explained that “when a bankruptcy court calculates a debtor’s

projected disposable income, the court may account for changes in the debtor’s income
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or expenses that are known or virtually certain at the time of confirmation.”  Lanning,

130 S. Ct. at 2478; Darrohn v. Hildebrand (In re Darrohn), 615 F.3d 470 (6th Cir. 2010)

(applying Lanning to the debtors’ monthly mortgages, an otherwise deductible expense,

because they intended to surrender the properties securing the mortgages).  Because the

Trustee here objected to Debtors’ proposed plans, the bankruptcy court appropriately

took into account the post-petition income available upon repayment of the 401(k) loans.

 Thus, we must decide whether that income is “projected disposable income” that must

be committed to the Chapter 13 plan and paid out to unsecured creditors or instead is

otherwise excluded.

Prior to the enactment of the Bankruptcy Abuse Prevention and Consumer

Protection Act of 2005 (“BAPCPA”), both 401(k) loans and 401(k) contributions were

considered “disposable income.”  See Behlke v. Eisen (In re Behlke), 358 F.3d 429, 435-

36 (6th Cir. 2004) (holding that voluntary contributions to a 401(k) plan were

“disposable income”); Harshbarger v. Pees (In re Harshbarger), 66 F.3d 775, 777-78

(6th Cir. 1995) (holding that the debtor’s voluntary repayment of 401(k) loans should

be treated as disposable income in the bankruptcy estate).  However, the BAPCPA added

two exclusionary sections of importance here.  The first, § 1322(f), is clear:  It states in

relevant part that “any amounts required to repay such loan shall not constitute

‘disposable income’ under section 1325.”  11 U.S.C. § 1322(f).

The second provision, § 541(b)(7), is less so.  See In re Egan, 2011 WL 3902817,

at *5 (Bankr. E. D. Pa. Aug. 30, 2011) (commenting that “like many provisions of the

Bankruptcy Code added by BAPCPA, . . . the text of § 541(b)(7) [is] less than clear”).

It provides as follows:

(b) Property of the estate does not include—
. . . 
(7) any amount—

(A) withheld by an employer from the wages of
employees for payment as contributions—
(i) to—
(I) an employee benefit plan that is
subject to title I of the Employee
Retirement Income Security Act of 1974
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411 U.S.C. § 541(b)(7) provides in full:
(7) any amount– 
(A) withheld by an employer from the wages of employees for payment as
contributions– 

 (i) to– 
(I) an employee benefit plan that is subject to title I of the Employee Retirement Income
Security Act of 1974 or under an employee benefit plan which is a governmental plan
under section 414(d) of the Internal Revenue Code of 1986; 
(II) a deferred compensation plan under section 457 of the Internal Revenue Code of
1986; or 
(III) a tax-deferred annuity under section 403(b) of the Internal Revenue Code of 1986;
except that such amount under this subparagraph shall not constitute disposable income
as defined in section 1325(b)(2); or 
(ii) to a health insurance plan regulated by State law whether or not subject to such title;
or 
(B) received by an employer from employees for payment as contributions-- 
(i) to– 
(I) an employee benefit plan that is subject to title I of the Employee Retirement Income
Security Act of 1974 or under an employee benefit plan which is a governmental plan
under section 414(d) of the Internal Revenue Code of 1986; 
(II) a deferred compensation plan under section 457 of the Internal Revenue Code of
1986; or 
(III) a tax-deferred annuity under section 403(b) of the Internal Revenue Code of 1986;
except that such amount under this subparagraph shall not constitute disposable income,
as defined in section 1325(b)(2); or 
(ii) to a health insurance plan regulated by State law whether or not subject to such
title[.]

or under an employee benefit plan which
is a governmental plan under section
414(d) of the Internal Revenue Code of
1986;

. . . 
except that such amount under this subparagraph shall not constitute
disposable income as defined in section 1325(b)(2)[.]

11 U.S.C. § 541(b)(7) (emphasis added).4

This exclusion is found outside the confines of Chapter 13, in § 541.  Section

541(a)(1) provides the general rule that property of the bankruptcy estate consists of all

legal and equitable interests of the debtor in property as of the commencement of the

case, subject to certain exceptions, namely those found in subsection (b) and (c)(2).   It

reads as follows:

(a) The commencement of a case under section 301, 302, or 303 of this
title creates an estate. Such estate is comprised of all the following
property, wherever located and by whomever held:
(1) Except as provided in subsections (b) and (c)(2) of this section, all
legal or equitable interests of the debtor in property as of the
commencement of the case.
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5Section 541(b) lists a number of exclusions, including, inter alia, any power that the debtor may
exercise for the benefit of some other entity; any eligibility to participate in programs authorized under the
Higher Education Act; any interest in liquid or gaseous hydrocarbons; and funds used to purchase a tuition
credit.  See 11 U.S.C. § 541(b).

Subsection 541(c)(2) exempts a debtor’s inalienable beneficial interest in an ERISA-qualified
account from the bankruptcy estate.  Patterson v. Shumate, 504 U.S. 753, 756-63 (1992).   

11 U.S.C. § 541(a)(1) (emphases added).5

By contrast, “Property of the estate” for purposes of Chapter 13 is defined as:

(a) Property of the estate includes, in addition to the property specified
in section 541 of this title– 
(1) all property of the kind specified in such section that the debtor
acquires after the commencement of the case but before the case is
closed, dismissed, or converted to a case under chapter 7, 11, or 12 of
this title, whichever occurs first; and 
(2) earnings from services performed by the debtor after the
commencement of the case but before the case is closed, dismissed, or
converted to a case under chapter 7, 11, or 12 of this title, whichever
occurs first. 
(b) Except as provided in a confirmed plan or order confirming a plan,
the debtor shall remain in possession of all property of the estate.

11 U.S.C. § 1306 (emphases added).  Section 1306(a) expressly incorporates § 541.

Read together, § 541 fixes property of the estate as of the date of filing, while § 1306

adds to the “property of the estate” property interests which arise post-petition.

B.  Competing Views

Although no circuit has addressed the question presented here, several

bankruptcy and district courts have, with divergent results.  See, e.g., In re Egan, 458

B.R. 836, 843-44 (Bankr. E.D. Pa. 2011) (listing various approaches); In re McCullers,

451 B.R. 498, 501 (Bankr. N.D. Cal. 2011) (same).  The first view, adopted by the BAP

majority in this case, reads §§ 541 and 547(b)(7) as limiting voluntary retirement

contributions to those amounts being made as of the petition date (hereinafter referred

to as the “BAP majority” or “Seafort majority”).  The second view, typified by the

Johnson decision [In re Johnson, 346 B.R. 256, 263 (Bankr. S.D. Ga. 2006)] holds that

all voluntary retirement contributions, both pre- and post-petition, are permitted under
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6Section 1325(a)(3) states that “the court shall confirm a plan if– . . . (3) the plan has been
proposed in good faith and not by any means forbidden by law.”  11 U.S.C. § 1325(a)(3).  This is a
mandatory requirement.  See Shaw v. Aurgroup Fin. Credit Union, 552 F.3d 447, 455 (6th Cir. 2009). 

§ 541(b)(7), limited only by the good faith requirement of § 1325(a)(3).6  A third view,

articulated in In re Prigge, 441 B.R. 667 (Bankr. D. Mont. 2010), holds that § 541(b)(7)

does not permit post-petition voluntary retirement contributions in any amount

regardless of whether the debtor was making pre-petition retirement contributions.

1.  The Seafort Majority

As noted, the Seafort majority held that § 541(b)(7), within the context of § 541,

fixes the amount of voluntary 401(k) contributions a debtor may make on the date of

filing for bankruptcy relief.  In other words, the debtor may continue making voluntary

contributions in the same amount he or she was contributing at the time of filing.  The

Seafort majority reasoned that:

[T]he language of § 541(a) is clear. Property of the estate under
§ 541(a)(1) and exclusions from property of the estate under § 541(b)
must both be determined on the date of the filing of the case. As provided
in the statute, § 541(a) specifically states that “the commencement of a
case ... creates an estate.” Section 541(b) excludes certain property from
the definition of “property of the estate.” Read together, § 541(a) and (b)
establish a fixed point in time at which parties and the bankruptcy court
can evaluate what assets are included or excluded from property of the
estate. Section 541(a) clearly establishes this point as the commencement
of the case. Therefore, only 401(k) contributions which are being made
at the commencement of the case are excluded from property of the
estate under § 541(b)(7).

Seafort, 437 B.R. at 209.

In further support, the Seafort majority noted that § 1306, which addresses

property acquired after the petition date in Chapter 13 cases, does not exclude from

disposable income post-petition voluntary retirement contributions.  Seafort, 437 B.R.

at 209.  Third, the BAP majority stated that this result was also supported by the

language in § 541(b)(7), which excludes  “disposable income” and not “projected

disposable income.”  Id.  Finally, the BAP majority found its conclusion was consistent
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with the legislative intent of ensuring that debtors repay creditors to the maximum extent

possible and protecting debtors’ ability to save for retirement.  Id. at 209-10 (citing

H.R.Rep. No. 109–31, pt. 1, at 2 (2005), U.S.Code Cong. & Admin. News 2005, pp. 88,

89)).  Id. at 210.

The Seafort majority’s view has been followed by two lower courts.  See In re

Noll, No. 10-35209-svk, 2010 WL 5336916, at *2 (Bankr. E.D. Wis. Dec. 21, 2010); In

re Fletcher, No. 10-53109, 2011 WL 5509081 at *3-4 (Bankr. E.D. Ky. Nov. 10, 2011).

2.  The Johnson Decisions

Several bankruptcy courts have held that the plain language of § 541(b)(7) allows

a Chapter 13 debtor to make voluntary post-petition contributions to a qualified

retirement plan up to the maximum amount permitted under nonbankruptcy law,

regardless of whether the debtor was making such contributions at the time of filing,

subject only to the good faith requirement imposed by § 1325(a)(3).  See, e.g.,  In re

Gibson, No. 09-01196-JDP, 2009 WL 2868445, at *2–3 (Bankr. D. Idaho Aug. 31,

2009); In re Mati, 390 B.R. 11, 15–17 (Bankr. D. Mass. 2008); In re Devilliers, 358 B.R.

849, 864–65 (Bankr. E.D. La. 2007); In re Leahy, 370 B.R. 620, 623–24 (Bankr. D. Vt.

2007); In re Shelton, 370 B.R. 861, 865–66 (Bankr. N.D. Ga.2007); In re Nowlin, 366

B.R. 670, 676 (Bankr. S.D. Tex. 2007), aff’d on other grounds, 576 F.3d 258 (5th Cir.

2009); In re Njuguna, 357 B.R. 689, 690 (Bankr. D. N.H. 2006); In re Johnson, 346 B.R.

256, 263 (Bankr. S.D. Ga. 2006).  Johnson, the first case to espouse this view, reasoned

that:

Not all sources of income need be committed to a Chapter 13
plan. . . .

. . . . 
Debtors are also permitted to shelter certain contributions to

employee benefit plans (EBPs). “[A]ny amount” that is either “withheld
by” or “received by” a debtor's employer for qualifying EBPs, deferred
compensation plans, tax-deferred annuities, or state-law-regulated health
insurance plans “shall not constitute disposable income, as defined in
section 1325(b)(2).” 11 U.S.C. § 541(b)(7)(A) & (B) (emphasis added).

. . . .
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Furthermore, in addition to sheltering EBP contributions, the
Code also protects repayments of loans from EBPs, including loans from
401(k) plans. [See] 11 U.S.C. § 1322(f). . . . Sections 541(b)(7) and
1322(f) both plainly state that these contributions “shall not constitute
disposable income.” Congress has placed retirement contributions
outside the purview of a Chapter 13 plan.

Johnson, 346 B.R. at 262-63.

In this vein, some courts reason that:

Section 547(b)(7) instructs that contributions to a qualified plan
do not constitute disposable income for purposes of § 1325(b)(2).  As
excluded income, the contributions are not a deduction because they
were never included in the first instance. 

Further, unlike the provisions of § 707(b)(2) and § 1325(b)(2) or
(3), § 541(b)(7) does not modify excluded contributions based on
reasonableness or necessity. . . . The Code simply contains no
requirement that contributions to a retirement account be “reasonable or
necessary.” Perhaps more accurately, Congress has determined that
contributions to a qualified retirement account are, by their very nature,
reasonable and necessary. By providing for a debtor’s eventual
retirement, retirement contributions become part of a debtor’s fresh start.

Devilliers, 358 B.R. at 864-65.  See also Shelton, 370 B.R. at 865 (adopting Devilliers’

reasoning); Leahy, 370 B.R. at 625 (same).

Another court reached this result based on the following reasoning: 

The preamble of § 1306 and subsection (a)(1) both make
reference to the entirety of § 541, not just § 541(a). The text provides no
basis to read the references in § 1306 to § 541 to incorporate only the
inclusions provided under § 541(a) and not the exclusions provided under
§ 541(b). Moreover, § 1306(a)(2) does not provide, in and of itself, a
textual basis to infer that § 541(b)’s exclusions, let alone § 541(b)(7)
specifically, would not be applicable post-petition. To the extent
§ 1306(a)(2) includes in a chapter 13 estate “earnings from services
performed by the debtor after the commencement of the case but before
the case is closed,” 11 U.S.C. § 1306(a)(2), this Court finds that the
purpose of this text is to expand the scope of § 541(a)(6).  . . . Section
1306(a)(1) incorporates into a chapter 13 estate “all property of the kind
specified in [§ 541] that the debtor acquires after the commencement of
the case but before the case is closed, dismissed, or converted ...”
11 U.S.C. § 1306(a)(1) (emphasis added). This language makes clear that
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property of the type specified by § 541 that is acquired post-petition by
a chapter 13 debtor, and not just post-petition income, becomes part of
that debtor’s chapter 13 estate.  . . . Based on the reference in § 1306 to
the entirety of § 541, this Court finds a reading of § 1306 that
incorporates on an ongoing basis the exclusions of § 541(b), inclusive of
§ 541(b)(7), to be more consistent with the dynamic nature of chapter 13
cases.

In re Egan, 458 B.R. 836, 845-46 (Bankr. E.D. Pa. 2011) (footnote omitted).

 3.  The Prigge View

Prigge held that § 541(b)(7) does not authorize a Chapter 13 debtor to make

voluntary post-petition retirement contributions in any amount.  Prigge, 441 B.R. at 676-

77.  The Prigge court observed that Congress created an express exclusion from

disposable income for amounts necessary to repay a loan from the debtor’s retirement

plan in § 1322(f), within the confines of Chapter 13 itself, but did not create a similar

provision to exclude voluntary 401(k) contributions.  The court found this omission

deliberate:  “If Congress had intended to exclude voluntary 401(k) contributions from

disposable income it could have drafted § 1322(f) to provide for such an exclusion, or

provided one elsewhere.”  Id. at 677.  The Prigge court found further reinforcement in

the fact the IRS guidelines, which supply the standardized expenditure figures used in

calculating a debtor’s reasonable and necessary expenses under the means test, provide

that contributions to voluntary retirement plans are not a necessary expense.  Id.  The

Prigge court therefore concluded that the function of § 541(b)(7) was simply to clarify

that retirement contributions withheld pre-petition and still in the employer’s possession

on the petition date do not constitute property of the estate or post-petition disposable

income.  Id. & n.5 (citing 5 Collier on Bankruptcy, ¶ 541.22C[1] (15th ed. rev.) (stating

that § 541(b)(7) “seems intended to protect amounts withheld by employers from

employees that are in the employer’s hands at the time of filing bankruptcy, prior to

remission of the funds to the plan”)).

Another bankruptcy court recently examined the holdings in Johnson, Seafort,

and Prigge.  Although it found some of the reasoning of the Seafort majority attractive,
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it ultimately found the ruling in Prigge more persuasive.  See McCullers, 451 B.R. at

504.  The McCullers court rejected the Johnson line of cases:

Those decisions are not persuasive, because a close reading of section
541(b)(7) indicates that “such amount” excluded from disposable income
refers to prepetition contributions. With minor exceptions not relevant
here, section 541(a) defines as property of the estate only property that
the debtor holds on the petition date: section 541(a)(1) provides that
property of the estate includes the “legal or equitable interest of the
debtor in property as of the commencement of the case” (emphasis
added), and section 541(a)(6) states that section 541 does not bring into
the estate “earnings from services performed by an individual debtor
after the commencement of the case.”  FN 7 Section 541(b) creates
exceptions to section 541(a). This structure suggests that section
541(b)(7) excludes from property of the estate only property that would
otherwise be included in the estate under section 541(a). Thus, the most
natural reading of section 541(b)(7) is that it excludes from property of
the estate only those contributions made before the petition date. That
Congress intended to exclude from disposable income only the same
prepetition contributions excluded from property of the estate is indicated
by its specifying the contributions excluded from property of the estate
and then stating that “such amount” shall not constitute disposable
income.

FN7. In a chapter 13 case, postpetition personal service
income becomes property of the estate under section
1306(a)(2), not under section 541.

The Johnson decisions also fail to explain why Congress, if it
intended to enact a categorical exclusion from disposable income for
retirement contributions, did not use language similar to that of section
1322(f), which created a categorical exclusion for all postpetition
retirement loan repayments, but instead adopted a provision that links the
amount of the exclusion for retirement contributions to prepetition
contributions.

McCullers, 451 B.R. at 503-04.

The McCullers court found Seafort and Prigge more persuasive, because both

“limit the amount excluded from disposable income to pre-petition contributions.”  Id.

at 504.  McCullers found Seafort superficially attractive because it adopts a “plausible

policy[] that Congress intended to encourage chapter 13 debtors to continue making

retirement contributions, but did not intend to permit debtors to increase their rate of
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contribution to the detriment of their creditors.”  Id. at 504 (citing Seafort, 437 B.R. at

210).  Notwithstanding, the McCullers court concluded that “Congress actually intended

the much more limited effect recognized in Prigge.” Id.  It found:

First, neither the statute itself nor the Seafort decision offers any
mechanism by which the fixed amount withheld as of the petition date is
converted into a monthly rate of contribution that the debtor may
continue postpetition. Second, and more important, Seafort does not take
into account the use of the words “except that” at the beginning of the
statutory language excluding retirement contributions from disposable
income.  . . . Use of the term “except that” suggests that the purpose of
the language is merely to counteract any suggestion that the exclusion of
such contributions from property of the estate constitutes postpetition
income to the debtor. If Congress had intended to exclude prepetition
contributions from the calculation of disposable income more generally,
it would have been much more natural for Congress to provide that such
contributions are excluded from property of the estate “and” in the
calculation of disposable income. Prigge’s more limited interpretation is
reinforced by the fact that Congress used much more direct language in
excluding retirement loan repayments from disposable income. Section
1322(f) was placed within the confines of chapter 13 itself, and states
explicitly “any amounts required to repay such loan shall not constitute
‘disposable income’ under section 1325.”

Congress’s use of the words “except that” is entirely consistent
with the Prigge decision, which held that the purpose of the statute was
merely to clarify that the exclusion of certain prepetition contributions
from property of the estate did not give rise to disposable income to the
debtor. Prigge, 441 B.R. at 677 n.5. This court is mindful of its
obligation to adopt an interpretation that accords some effect to the
statutory language in question, and that Prigge gives that language a very
limited effect[.] . . .  In using the words “except that,” Congress suggests
that its only purpose was to negate any inference that the exclusion of
such contributions from property of the estate gives rise to income to the
debtor.

McCullers, 451 B.R. at 504-05.  See also In re Parks, No. 11-60050-13, 2011 WL

2493071 (Bankr. D. Mont. June 22, 2011) (following Prigge and McCullers).
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C.  Analysis

As in Baud, we are faced with a statute that is “inelegantly drafted” and therefore

we must adopt an interpretation from competing theories “that is not only more

consistent with the language of the statute than the competing interpretation[s], but that

also is consistent with the legislative history and the overriding purpose of BAPCPA.”

Baud, 634 F.3d at 357.  Upon careful inspection, we think the view espoused by the

Prigge and McCullers courts is the correct interpretation.

We begin with the assumption, as we must, that Congress’s placement of 401(k)

loan repayments within Chapter 13 itself and placement of the exclusion for voluntary

retirement contributions elsewhere was deliberate.  See Keene Corp. v. United States,

508 U.S. 200, 208 (1993) (“Where Congress includes particular language in one section

of a statute but omits it in another, it is generally presumed that Congress acts

intentionally and purposely in the disparate inclusion or exclusion.”) (internal quotation

marks and alterations omitted)); City of Chicago v. Envtl. Defense Fund, 511 U.S. 328,

338 (1994) (“[I]t is generally presumed that Congress acts intentionally and purposely

when it includes particular language in one section of a statute but omits it in another.”)

(internal quotation marks and citation omitted)); Hildebrand v. Petro (In re Petro),

395 B.R. 369, 375 (6th Cir. B.A.P. 2008) (same).

The easy inference is that Congress did not intend to treat voluntary 401(k)

contributions like 401(k) loan repayments, because it did not similarly exclude them

from “disposable income” within Chapter 13 itself.  See § 1322(f) (stating that “any

amounts required to repay such loan shall not constitute ‘disposable income’ under

section 1325”).  See McCullers, 451 B.R. at 503-04; Prigge, 441 B.R. at 677.  Congress

also does not consider  voluntary contributions as “reasonable and necessary expense[s]”

deductible from “disposable income,” see § 1325(b)(3), because it did not list them in

§ 707(b)(2)(A) & (B).  In fact, it expressly excluded them from the list of “necessary

expenses” in  Official Form 22C, which provides the formula for calculating “reasonable

and necessary expenses” of above-median income debtors.  See Official Form 22C,

Chapter 13 Statement of Current Monthly Income and Calculation of Commitment
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Period and Disposable Income, line 31(Dec. 2010).  See generally Lanning, 130 S.Ct.

at 2470 n. 2 (“The formula for above-median-income debtors is known as the ‘means

test’ and is reflected in a schedule (Form 22C) that a Chapter 13 debtor must file.”);

Baud, 634 F.3d at 333-34.  Line Item 31, entitled “Other Necessary Expenses:

involuntary deductions for employment,” unequivocally instructs that in calculating

“Deductions from Income” the above-means Chapter 13 debtor may “[e]nter the total

average monthly deductions that are required for your employment, such as mandatory

retirement contributions . . . . Do not include discretionary amounts, such as

voluntary 401(k) contributions.” Official Form 22C, line 31.  See generally Prigge,

441 B.R. at 677 (observing that the IRS guidelines state that voluntary retirement

contributions are not a necessary expense).

Notwithstanding, § 541(b)(7) must provide some sort of protection for voluntary

retirement contributions in Chapter 13 cases, because it says that such contributions

“shall not constitute disposable income as defined in section 1325(b)(2).” § 541(b)(7)

(the so-called “hanging paragraph”).  But Congress said this in the larger context of

§ 541(a)(1).  As the McCullers court pointed out, “[t]his structure suggests that section

541(b)(7) excludes from property of the estate only property that would otherwise be

included in the estate under section 541(a).  Thus, the most natural reading of section

541(b)(7) is that it excludes from property of the estate only those contributions made

before the petition date.”  McCullers, 451 B.R. at 503-04.  To this extent, we think the

BAP majority properly read §§ 541(a)(1) and (b) together, as defining “property of the

estate” by what is included and excluded at a fixed point in time–as of commencement

of the bankruptcy case.  We agree with McCullers that for this reason, the Johnson line

of cases are not persuasive because they do not read § 541(b)(7) within the larger context

of § 541as a whole.

We find it is also significant that Congress placed the “disposable income”

exception for voluntary retirement contributions within the confines of § 541(b)(7),

rather than in Chapter 13 itself.   Like the McCullers court, we think that “the most

natural reading of section 541(b)(7) is that it excludes from property of the estate only
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those contributions made before the petition date” as “indicated by its specifying the

contributions excluded from property of the estate and then stating that ‘such amount’

shall not constitute disposable income.”  McCullers, 451 B.R. at 503-04.  Furthermore,

as the McCullers court observed, the term “except that” in the hanging paragraph was

designed simply to clarify that the voluntary retirement contributions excluded from the

property of the estate are not post-petition income to the debtor.  McCullers, 451 B.R.

at 504-05.  Restated, the function of § 541(b)(7) was merely to clarify that pre-petition

retirement contributions do not constitute property of the estate or post-petition

disposable income.  See Prigge, 441 B.R. at 677 & n.5 (citing Collier on Bankruptcy).

Here, the BAP majority’s reasoning fell short because it did not take into account the

words “except that such amount” at the beginning of the hanging paragraph  excluding

retirement contributions from disposable income.

Similar to the analysis in Egan, Debtors argue that voluntary 401(k) contributions

are excluded from Chapter 13 plans because § 1306(a) incorporates § 541 in toto,

including § 541's exclusions.  However, as just stated, this argument ignores

§ 541(b)(7)’s express relationship with § 541(a)(1), whereby only those interests in

property set forth in § 541(b)(7)(A) in existence as of the commencement of a debtor’s

case are excluded from property of the estate.  Only by reading § 541(a)(1) and

§ 541(b)(7)(A) together can sufficient meaning be given to both sections of § 541.

Furthermore, if Debtors’ theory that contributions to a qualified retirement plan never

constitute property of a bankruptcy estate was correct, Congress would not have needed

to include an additional provision in § 541(b)(7)(A) stating that such contributions are

excluded from disposable income.

This distinction–between qualified retirement plan contributions in effect as of

the commencement of a bankruptcy case and those cases where contributions are not in

effect as of commencement–is further clarified by the phrase “under this subparagraph”

found in the hanging paragraph of § 541(b)(7)(A).  If all contributions to qualified

retirement plans were excluded from disposable income, regardless  of whether they

were in effect as of the  commencement of the bankruptcy case, the phrase “under this
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7The Trustee “concedes” that if a debtor is making voluntary retirement contributions when the
bankruptcy petition is filed, such continuing contributions may be excluded from disposable income.  We
do not agree with this assertion, for the reasons stated in Prigge.  However, our view is not relevant here,
because this issue is not presently before us.     

8Notwithstanding, as the dissent in the case sub judice points out: “It is an unfortunate fact that
there exists virtually no real legislative history for the detailed provisions of BAPCPA.”  437 B.R. at 220
(citing Susan Jensen, A Legislative History of the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005, 79 Am. Bankr. L.J. 485 (2005)). 

subparagraph” would be superfluous, and § 541(b)(7) would simply read “such amount

[qualified retirement plan contributions] shall not constitute disposable income as

defined in section 1325(b)(2).”  As it is written though, Congress intentionally limited

the type of contributions to qualified retirement plans that would be excluded from

disposable income, namely those “under this subparagraph”, § 541(b)(7)(A), which in

turn governs only those contributions in effect as of the commencement of a debtor’s

bankruptcy case, per § 541(a)(1).

Ultimately then, we find that the Prigge/McCullers interpretation is the most

persuasive because it gives effect to every word in the statute.  See Penn. Dep’t of Pub.

Welfare v. Davenport, 495 U.S. 552, 562 (1990) (“Our cases express a deep reluctance

to interpret a statutory provision so as to render superfluous other provisions in the same

enactment.”); Mackey v. Lanier Collection Agency & Serv., Inc., 486 U.S. 825, 837 &

n.11 (1988) (same).  Although “awkward” perhaps, we conclude, based on the language

and structure of Chapter 13, incorporating § 541, that Congress intended to exclude from

disposable income and projected disposable income available for unsecured creditors

only voluntary retirement contributions already in existence at the time the petition is

filed.7

It is true, as Debtors assert, that BAPCPA added new protections for retirement

funds that did not exist under pre-BAPCPA law, namely § 1322(f) and § 541(b)(7).

There is legislative history to this effect.  See H.R. Rep. No. 109-31, pt. 1, p. 2-3 (2005)

(“S. 256 also includes various consumer protection reforms. . . . S. 256 allows debtors

to shelter from the claims of creditors certain education IRA plan and retirement pension

funds.”).8  On the other hand, as we recognized in Baud, BAPCPA’s “core purpose” is

to ensure that debtors devote their full disposable income to repaying creditors and



No. 10-6248 In re Seafort, et al. Page 19

maximizing creditor recoveries.  Baud, 634 F.3d at 343, 356 (citing Lanning and

Ransom).  The legislative history supports this reading too.  See H.R. Rep. No. 109-31,

pt. 1, p. 2-3 (2005) (“The heart of the bill’s consumer bankruptcy reforms consists of the

implementation of an income/expense screening mechanism (“needs-based bankruptcy

relief” or “means testing”), which is intended to ensure that debtors repay creditors the

maximum they can afford.”); Ransom, 131 S. Ct. at 721 (stating that Congress enacted

the BAPCPA “to correct perceived abuses of the bankruptcy system,” and enacted the

“means test” of § 707(b) in particular, “to help ensure that debtors who can pay creditors

do pay them.”  Ransom, 131 S. Ct. at 721.  Thus, as in Baud, “we adopt the interpretation

of [§§541(a)(1), 541(b)(7), and 1325] that is not only more consistent with the language

of the statute[s] than the competing interpretation, but that is also consistent with the

legislative history and the overriding purpose of BAPCPA as recognized in Lanning and

Ransom.”  Baud, 634 F.3d at 357.

In sum, for the foregoing reasons, we hold that the income made available once

Debtors’ 401(k) loan repayments are fully repaid is properly committed to the debtors’

respective Chapter 13 plans for distribution to the unsecured creditors and may not be

used to make voluntary retirement contributions.

III.  Conclusion

Although for slightly different reasons than those provided by the BAP majority

in this case, its judgment is AFFIRMED.
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OPINION BY: SUTTON

OPINION

[**2] SUTTON, Circuit Judge. In filing this
lawsuit, the United States uses an unusual mechanism to
obtain an extraordinary remedy to avoid an ordinary
appeal. It may not do so.

I.

This is not an everyday case, as the caption suggests.
On the top is the plaintiff, the [*2] United States, which
acts in this instance not as an enforcer of the criminal
laws or of any civil law but as a defender of the
government's sovereign immunity. Governments do not
usually invoke the jurisdiction of the federal courts in
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order to contest it; they normally raise sovereign
immunity as a defense to an action already filed against
them.

On the bottom are the federal bankruptcy trustees of
the Eastern District of Michigan, all of them, sued in their
official capacities. They are not generally sued as a
group, least of all in litigation overseen by the Attorney
General of the United States, who also oversees all
federal bankruptcy trustees. 28 U.S.C. § 586(c) ("Each
United States trustee shall be under the general
supervision of the Attorney General . . . ."); id. § 586(b)
("The United States trustee . . . shall supervise any . . .
individual appointed as standing trustee in performance
of the duties of standing trustee.").

How did this come to pass? With good intentions, it
turns out. In 2008, the Eastern District of Michigan
ranked near the bottom of judicial districts in the
successful completion of Chapter 13 bankruptcy
cases--79th out of 90. In thinking about ways to improve
[*3] these numbers, several bankruptcy judges in the
Eastern District of Michigan came to appreciate a
potential impediment to the resolution of Chapter 13
bankruptcy plans--the manner by which the federal
government pays tax refunds to debtors--and tried to do
something about it.

[**3] A Chapter 13 reorganization is the individual
equivalent of a Chapter 11 corporate reorganization. In
both settings, the bankruptcy court and the parties
develop a plan of reorganization (as opposed to a plan of
liquidation) by which the debtors will pay some but not
all of the debts that pre-dated the bankruptcy filing. One
asset of Chapter 13 individual debtors that sometimes
makes a difference in the completion of a reorganization
plan is a tax refund. That might come as a surprise. Is it
really the case that individuals seeking bankruptcy
protection have a proclivity for overpaying their taxes?
The explanation is that the overpayment is not voluntary;
the taxes are withheld by law, and the absence of a high
income leads to a low to non-existent taxable income,
resulting in meaningful tax refunds. Perhaps less
surprising is the reality that people who seek bankruptcy
protection do not always pay their creditors [*4] first
when they come across unanticipated disposable income.
When the IRS paid these tax refunds directly to the
affected taxpayers, a significant number of them put the
money to their own uses, not to pay off creditors as
required by the terms of their reorganization plans.

To address this problem, the bankruptcy judges of
the Eastern District of Michigan began entering orders in
Chapter 13 plans that required the IRS to send individual
tax refunds directly to the Chapter 13 trustees, not to the
individuals as the Internal Revenue Code contemplates.
26 U.S.C. § 6402(a). The bankruptcy court entered the
first of these orders in 2008. The IRS did not initially
oppose them and thus redirected the affected tax refunds
directly to the trustees who redistributed them according
to the priorities of the plan.

In September 2009, the IRS had a change of heart.
Chapter 13 bankruptcy plans repay creditors over three to
five years, which means that the refund-redirection orders
required the IRS to track debtors' returns during several
tax cycles. Over time, this approach took a toll, as the
agency had to process each affected tax return by hand, a
problem that may have been manageable when there [*5]
were just 401 affected returns in April 2008 but that
became unmanageable when there were 4,966 affected
returns in April 2009. R.1 at 7. At the request of the Chief
Counsel to the Internal Revenue Service, the United
States filed this lawsuit against the standing Chapter 13
bankruptcy [**4] trustees of the Eastern District of
Michigan in their official capacities, complaining that the
refund-redirection orders violated the United States'
sovereign immunity.

The merits of the sovereign-immunity claim proceed
in three steps. Step one: the bankruptcy code abrogates
any governmental unit's sovereign immunity "to the
extent set forth" in 11 U.S.C. § 106. Step two: one
provision set forth in §106 says that "an entity that owes a
debt that is property of the estate and that is matured,
payable on demand, or payable on order, shall pay such
debt to, or on the order of, the trustee." 11 U.S.C. §
542(b). Step three: this language, according to the
government, does not clearly waive its immunity from
the bankruptcy courts' refund-redirection orders. See
United States v. Nordic Village, Inc., 503 U.S. 30, 38,
112 S. Ct. 1011, 117 L. Ed. 2d 181 (1992).

Consistent with this theory, the United States sought
two forms of relief: a declaratory [*6] judgment
preventing the trustees from enforcing the existing
refund-redirection provisions and a writ of mandamus
prohibiting the bankruptcy court from including these
provisions in future Chapter 13 plans. The district court
granted both forms of relief. The trustees appeal.

II.

Page 2
667 F.3d 742; 2012 U.S. App. LEXIS 1688, *2;

2012 FED App. 0026P (6th Cir.), **2; 109 A.F.T.R.2d (RIA) 758



Even though both sets of parties would prefer that we
resolve this lawsuit on the merits, we lack the jurisdiction
to do so. The government sued the wrong parties,
depriving it of standing to bring this lawsuit.

Of the three "irreducible constitutional minimum[s]"
of standing--injury in fact, causation and redressability,
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 S.
Ct. 2130, 119 L. Ed. 2d 351 (1992)--the government
satisfies just one of them. Given the administrative
burden to the United States of complying with the
bankruptcy court's orders, to say nothing of the alleged
violation of sovereign immunity underlying them, the
government has suffered the requisite injury. Causation
and redressability are another matter.

Causation requires the plaintiff to show that its injury
is "fairly traceable to the challenged action of the
defendant and not the result of the independent action of
some third party not before the court." Id. at 560. Lujan
[*7] is instructive. Environmental groups [**5] sued the
Secretary of the Interior, seeking to enjoin him from
promulgating a rule that made a provision of the
Endangered Species Act inapplicable to federal activities
in foreign countries. Id. at 558-59. The claimed
injury--the extinction of endangered species--stemmed
less from the Secretary's actions and more from the
independent activities of foreign governments and private
citizens. In that setting, it is "substantially more difficult"
to establish standing because the harm to the plaintiff
"depends on the unfettered choices made by independent
actors not before the courts and whose exercise of broad
and legitimate discretion the courts cannot presume to
either control or to predict." Id. at 562; see also Kardules
v. City of Columbus, 95 F.3d 1335, 1352-55 (6th Cir.
1996) (finding no causation where plaintiff sued a city
and claimed that city policies had unfairly convinced
voters to reject a proposed ballot initiative).

The independent role of third-party actors poses a
similar, indeed greater, problem here. The government
sued a group of bankruptcy trustees, but the harm it
suffered--administrative costs associated with processing
tax refunds--flows [*8] not from the trustees' actions but
from the bankruptcy court's orders. When an entity does
not like a court order, the answer is not to sue the lawyer
or party who recommended the order; it is to appeal the
order or, if utterly necessary, to sue the court. Bankruptcy
trustees do not control bankruptcy courts.

Redressability, too, is a problem. The question is

whether the requested relief would fix the problem at
hand--whether it is "likely, as opposed to merely
speculative, that [the government's] injury will be
redressed by a favorable decision." Lujan, 504 U.S. at
561. Redressability and causation problems often go hand
in hand: If a plaintiff fails to sue the entity causing its
injury, a judgment is unlikely to do him any good. See
Kardules, 95 F.3d at 1355.

Here again the government comes up short. Even if
the trustees have a role in enforcing these orders, that
does not mean a judgment against the trustees will
eliminate the problem. Trustees are not the only parties to
Chapter 13 bankruptcies. Other parties, including the
debtor and creditors, have an interest in ensuring that tax
refunds make their way to the trustees. Nothing prevents
these entities from asking the bankruptcy [**6] [*9]
court to issue the same order. No less importantly,
nothing prevents the bankruptcy court from doing the
same on its own, exercising its equitable powers over the
bankruptcy process to fashion an equivalent order. The
Bankruptcy Code authorizes just such authority, and that
indeed is how these orders originated in the first place.
See 11 U.S.C. § 105(a); In re Nat'l Century Fin. Enters.,
Inc., 423 F.3d 567, 574 (6th Cir. 2005).

The upshot is that the government lacks standing to
seek declaratory or injunctive relief against the trustees.
The same is true, perhaps more true, when it comes to the
mandamus action. The government does not seek a writ
of mandamus against the only defendants in the case, the
trustees, perhaps recognizing (as we do) that this would
not solve their problem. See 28 U.S.C. §§ 1361, 1651.

This lawsuit was apparently born of three good
intentions: (1) a need to resolve the government's
sovereign-immunity defense to the redirection orders; (2)
a timing exigency in view of the growing administrative
burden of the orders; and (3) a desire not to sue federal
judges--thank you--unless absolutely necessary. Yet the
government's unusual vehicle for handling these concerns
[*10] was not the only one available. The government
could have filed a direct appeal from the entry of a
redirection order in one (or more) of the cases in which
the IRS is a party. 28 U.S.C. § 158(a); see IRS Br. at 6
n.2 (estimating that the IRS is a party in nearly 20% of
Chapter 13 cases in the Eastern District of Michigan).
The option is no figment, as the government has walked
this way before. In 2001, it filed a consolidated appeal
from twelve Chapter 13 cases in the Eastern District of
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Michigan that contained similar redirection provisions,
see R.20 app. at 29, and two years later it did the same
thing in a case in the Western District of Washington, see
In re Knapp, 294 B.R. 334, 336 (W.D. Wash. 2003). A
motion to expedite, accompanied by a stay motion, also
would have taken care of the timing problems created by
this or that impending tax season. To this day, nothing
prevents the government from taking this conventional

path to protecting its sovereign immunity.

[**7] III.

For these reasons, we vacate the district court's
judgment and remand the case for an order dismissing the
action for lack of jurisdiction.
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